COUNCIL ON COURT PROCEDURES
Minutes of Meeting of October 12, 1991
Oregon State Bar Center

5200 8W Meadows Road
Lake Oswego, Oregon

Present: Richard L. Barron John V. Kelly
Dick Bemis Richard T. Kropp
Bill Cramer, Sr. Winfrid K.F. Liepe
Susan P, Graber R.L. Marceau
Bruce Hamlin Michael Phillips
John E. Hart Janice M. Stewart
Maurice Holland Elizabeth Welch

Henry Kantor

Absent: Susan Bischoff Robert B. McConville
Lafayette Harter Jack L. Mattison
Bernard Jolles William F. Snouffer
Lee Johnson Paul J. DeMuniz

(Also present were Fredric R. Merrill, Executive Director,
and Gilma J. Henthorne, Executive Assistant. In addition, Susan
Grabe of the Oregon State Bar was in attendance during part of
the meeting.)

The meeting was called to order by Chair Ron Marceau at 9:30
a.m,

Agenda Item No. 1: Introduction of new members. Bill
Cramer, Sr., Bruce Hamlin, Janice Stewart, and Mike Phillips were
new members in attendance, having been appointed to four-year
terms by the Board of Bar Governors of the Oregon State Bar.
Henry Kantor and Maurice Holland have been reappointed to two-
year terms. The District Court Judges' Association has
reappointed Judge Liepe to a four-year term. The Circuit Court
Judges' association has reappointed Judges Kelly, McConville, and
Mattison to four-year terms. All members present introduced
themselves.

Agenda Item No. 2: Election of officers. Chair Ron Marceau
made the following nominations: Henry Kantor, as Chair, John
Hart, as Vice Chair, and Lafayette Harter, as Secretary-
Treasurer. The Council unanimously elected those nominated to
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the respective offices. Newly-elected Chair Henry Kantor then
presided over the remainder of the meeting.

Agenda Item No. 3: Schedule of future meetings. Chair
Henry Kantor stated that the Council's budget should allow
monthly meetings of the Council, at least during the period up to
the beginning of the next legislative session. He suggested that
the Council meet on the second Saturday of each month, depending
on the availability of meeting rooms at the Bar Center. The next
two meetings will be held on November 9 and December 14, and he
would try to develop a complete schedule of meetings for 1992 by
the next meeting. He pointed out that the statute requires that
the Council meet in each of the congressional districts at least
once during the biennium. He expressed the wish that there could
be a public meeting of the Council during the Bar Convention
during the fall of 1992,

Agenda Item No. 4: Six-perscn juries (report by Ron
Marceau). Ron Marceau emphasized that the Council, through
himself, made a very definite commitment to the legislature,
particularly the Senate and House Judiciary Committees, to
thoroughly investigate this subject. He said that the proposal
for the six-person jury was made by the Chief Justice, who did so
at the request of the legislators, one reason being to save
money. He suggested that the Council solicit opinions from
judges interested in and having experience with six~person juries
and from interested groups in the state.

After discussion, Ron Marceau was asked to submit a specific
proposal for Council study of the matter at the next Council
meeting. The Executive Director was also asked to prepare and
submit a report and bibliography on the relevant legal literature
related to six-person juries.

Agenda Item No. 5: Matters carried over from past biennium
{Bxecutive Director). The Executive Director summarized the
items listed in his September 20, 1991 memorandum to the Council
(Exhibit 1 attached) (exhibits to the September 20 memorandum are
only included with the original minutes). '

1. LIMITING SECRECY IN PERSONAL INJURY ACTIONS OR
SETTLEMENTS. Several council members indicated interest in
investigating the possibility of limiting language in the rules.
The Chair indicated that he would talk to Bernie Jolles and try
to develop some specific language. He also stated that he would
contact OTLA and OADC and seek their views on the matter.

. 2. COS8Ts AND ATTORNEY FEES ON DISMISSAL. After discussion,
the Council decided to take no action, and the Executive Director
was asked to communicate that decision to Mr. Burgess.

3. ATTORNEY FEES JUDGMENT. After discussion, the Council



decided that the matter had been settled by the amendment to ORCP
68 C adopted during the last biennium. The Executive Director
was asked to communicate that fact to Mr. Reeder.

4. WITHDRAWAL OF ATTORNEY. Council members pointed out
that the procedure for withdrawal as an attorney was already
covered by the Uniform Trial Court Rules. After discussion, the
Council decided to take no action and recommended that Mr. Mozena
contact the UTCR committee.

5. OATHS FOR DEPOSITIONS BY TELEPHONE. After discussion,
Council members indicated an interest in consideration of
language relating to administering ocaths and other problems with
telephonic depositions. The matter will be considered again at
the next meeting. ' :

6. EXCLUSION OF WITNESSES AT DEPOSITION. Several Council
members suggested that the matter was not as clearly settled as
suggested in the Executive Director's memorandum. The Council
indicated an. interest in reviewing the matter further and it will
be considered again at the next meeting.

7. RECOVERY OF COST OF COPYING PUBLIC RECORDS. After
discussion, the Executive director was asked to draft and submit
language that would more clearly indicate that the disbursement
recoverable is that for preparing certified copies admitted under
the public records provision of the Evidence Code. He was asked
to notify Mr. Baer to this effect.

8. NONSTENOGRAPHIC DEPOSITIONS. Several Council menmbers
reported hearing stories of witnesses being intimidated by lights
and the camera at videotape depositions. The Council decided to
seek further information about problems with videotape
depositions. After discussion of methods of publicizing Council
interest in the area, Sue Grabe said she would be in contact with
the Oregon State Bar Practice and Procedure Committee and could
ask them if they have reports of problems. John Hart was asked
to be a back-up liaison with that committee. It was also
suggested that OADC and OTLA be contacted directly for any views
on videotape depositions. Council members pointed out that the
problems seems limited to videotape depositions. Audiotape
depositions are advantageous and, in cases when court reporters
are not available, a necessity.

9, SIX~-PERSON JURIES. This item was discussed under agenda
item 4, above.

10. SERVICE OF SUMMONS AT EMPLOYER'S OFFICE. After
discussion, the Council decided to ask representatives of the
Oregon Association of Process Servers, who sponsored the bill
considered by the legislature, to present their views to the
Council.



11. INSURANCE FOR PROCESS SERVERS. After discussion, the
Council decided to ask representatives of the Oregon Association
of Process Servers, who sponsored the bill considered by the
legislature, to present their views to the Council.

12, ARIZONA RULE AMENDMENTS. The Executive Director was
asked to review the Arizona amendments, new amendments to the
federal rules, and proposed amendments to the federal rules in a
memorandum to the Council.

13. PLEADING MITIGATION OF DAMAGES AND AVCIDABLE
CONSEQUENCES AS AFFIRMATIVE DEFENSES. Council members indicated
interest in reviewing the matter, and further consideration was
deferred until the next meeting.

14. SUMMONS WARNING. Several Council members expressed
concern over using a specific telephone number in the summons
warning. They felt this presented a danger of confusion if
telephone numbers were changed. After further discussion, Judge
Welch was asked to contact Ann Bartsch, Director of Member
Services for the Oregon State Bar, and to make further
suggestions for possible language to be used.

15. BIFURCATION CF ISSUES IN MALPRACTICE CASES. After -
discussion, the Council decided to take no action. The Executive
Director was asked to inform Mr. Cooney of their decision.

16. FILING OF DISCOVERY DOCUMENTS. After discussion, the
Council decided that the matter was adequately covered by the
existing rules and to take no action. The Executive Director was
asked to inform the Chief Justice and David Jensen of their
decision.

NEW BUSINESS. Attached to these minutes as Exhibit 2 is a
letter from Thomas M. Christ, Attorney, Portland, in which he
states that ORCP 17 should be amended to permit sanctions to be
imposed against a party or the party's lawyer, including an award
of attorney fees, for untimely pleadings motions, and papers, as
well as frivolous pleadings, motions, and other papers. Several
Council members felt that the matter was worth pursuing. The
Executive Director was asked to draft possible language amending
the rules for Council consideration.

Judge Welch notified Council members that the State Bar Law
Improvement Committee is working on a revision of the Juvenile
Code. She wanted Council members to be aware of this in case the
question of applicable procedures for juvenile proceedings is
raised.



The meeting was adjourned at 11:39 a.m.

Respectfully submitted,

Fredric R. Merrill
. Executive Director
FRM:gh '



September 20, 1991

MEMORANDTUM

TOs: | MEMBERS, COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill, Executive Director
RE: Matters held over from last biennium

The following is a brief description of matters that came up
near the end of 1990 and during the legislative session and were
deferred until this biennium. They are listed in chronological
order.

1. LIMITING SECRECY IN PERSONAL INJURY ACTIONS OR
SETTLEMENTS. This matter was raised by a letter from Bernie
Jolles, dated August 3, 1990 (attached as Exhibit 1). It was
also the subject of SB 579 (attached as Exhibit 2). Ron Marceau
wrote to the legislature and asked that they defer action on SB
579 because the Council had the matter scheduled for
consideration this biennium. The Senate Judiciary Committee took
no action on SB 579.

The issue is whether there should be any limit on court
authority to seal records in personal injury cases that might be
useful to other similarly situated plaintiffs or the public.
This would be most likely to arise in a products liability or
environmental contamination cases., If a plaintiff developed
strong information from examination of a defendant's records and
depositions of defendant's employees showing liability for a
defect in defendant's product sold to large numbers of people or
the existence of a hazardous condition affecting a large group,
the use of ORCP 36 C to impose secrecy on discovery information
or a secrecy condition in a settlement interest might not be in
the public interest.

Bernie Jolles' letter was directed to secrecy conditions in
settlement agreements and revealing information to the public.
SB 579 related to secrecy in the discovery process and created a
limit on trial court power to control disclosure of discovery
results to similarly situated plaintiffs.

2. COSTS AND ATTORNEY FEES ON DISMISSAL. We received a
letter from B. Kevin Burgess, dated September 10, 1990 (attached
as Exhibit 3). He raises several questions about the language in
ORCP 54 A(3). T believe that section was added in 1984 because
defendants were having some difficulty getting costs and
disbursements and attorney fees in voluntary dismissal
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situations. ORCP 68 B does allow the court to deny costs and
disbursements and attorney fees to the prevailing party, but does
not clearly indicate that the court could give them to the non-
prevailing party. It also was not clear that the defendant was
the prevailing party in a voluntary dismissal situation.

The issue presented to the Council by Mr. Burgess's letter
is whether any of the language in 54 A(3) is ambiguous and needs
clarification. The use of the word "may" was intentional. If
the defendant is generally the prevailing party, the court still
should have the same discretion not to award costs and
disbursements and attorney fees to the prevailing party. For his
second guestion, I would assume one set of "circumstances"
indicating that a defendant would not be the prevailing party
would be a settlement situation where the dismissal is pursuant
to a settlement agreement. The existence of the circumstances
would probably be determined at a hearing on objection to a cost
bill under ORCP 68 C.

3. ATTORNEY FEES JUDGMENT. We received a letter from
Donald V. Reeder dated October 12, 1990, raising objections to
having a separate judgment for attorney fees (attached as Exhibit
4). At its meeting on November 19, 1990, the Council decided to
defer action on the matter until the next biennium. Mr. Reeder's
letter was actually an objection to the proposed amendments to
Rule 68 C, which the Council was considering at that time and
which were promulgated on December 1990 and go into effect on
January 1, 1992. Unless the Council wishes to reconsider its
revision of 68 C, the matter raised by Mr. Reeder has been
concluded.

4. WITHDRAWAL OF ATTORNEY. Peter J. Mozena wrote on
October 9, 1990 asking that the Council consider a rule governing
the procedure for withdrawal of attorneys and attaching a copy of
a California Rule (attached as Exhibit 5). Withdrawal from
employment is also regulated by DR 2-110 of the Revised Code of
Professional Responsibility (attached as Exhibit 6). The
disciplinary rule does not specify when permission is required or
cover the actual withdrawal procedure. The subject is not
covered in the federal rules or the general rules of procedure
for most states. It might be more appropriate to put it in the
Uniform Trial Court Rules.

5. OATHS FOR DEPOSITIONS BY TELEPHONE. Keith Burns wrote
the Council on October 24, 1990 for the Oregon Court Reporters
Association (attached as Exhibit 7). Questions have apparently
arisen about court reporters administering ocaths for depositions
by telephone. He suggests adding a cross-reference in ORS 39
C{(7) to the oath procedure specified in ORCP 38 C.

I think the Council intended that the procedure for
administering oath would be one of the "conditions of taking
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testimony" designated in the court order under ORCP 37 C(7)
allowing a deposition by telephone. It was anticipation of
problems of this type that led the Council to require a court
order before a deposition could be taken by telephone. On the
other hand, the change suggested by Mr. Burns is relatively
simple and consistent with court control of the telephone
deposition. ORCP 38 states that the ocath can be administered by
anyone the trial judge designates.

6. EXCLUSION OF WI'TNESSES AT DEPOSITION. Ron Marceau
passed along a question raised by a Bend judge by letter of
February 6, 1991 (attached as Exhibit 8). The judge felt that
the ORCP did not clearly cover the exclusion of witnesses during
the deposition. ORCP 39 D provides for oral depositions that
"Examination and cross-examination of witnesses may proceed as
permitted at trial." I would interpret this as providing that
Rule 615 (ORS 40.385) of the Oregon Evidence Code and all other
Oregon Evidence Code provisions regulating examination of
witnesses at trial apply to the examination of a witness at
deposition. Rule 615 provides that at the request of a party the
court may order other witnesses excluded from the trial, except
(a) a party, (b) an officer or employee of a party which is not a
natural person designated as its representative, or (c¢) a person
whose presence is shown by a party to be essential to the
presentation of the party's cause (usually an expert).

The federal rules are slightly clearer. FRCP 30(c) says
"Examination and cross-examination of witnesses may proceed as
permitted at the trial under the provisions of the Federal Rules
of Evidence." We could change our rule to specifically refer to
the Oregon Rules of Evidence.

7. RECOVERY OF COST OF COPYING PUBLIC RECORDS. Peter E.
Baer wrote to the Chief Justice relating to the correct
interpretation of "the necessary expense of copying any public
record, book or document used in evidence on the trial" which is
listed as a recoverable cost and disbursement in ORCP 68 A(2).
Mr ., Baer apparently felt that he should be allowed to recover the
cost of copies of pleadings and some other documents which he
submitted, but his claim was disallowed by a trial judge. The
Chief Justice passed the letter on to the Council (attached as
Exhibit 9).

The reference to public records copies as recoverable
disbursements was taken from the former statute governing costs
in legal actions, ORS 20.020. The language did not appear in the
Field Code and was not in the original 1853 Oregon Code. It was
added by Judge Deady in the 1862 revision of the civil code. As
far as I can determine in a brief search, the language has never
been interpreted by the Oregon appellate courts.
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On its face, the key part of the language is "necessary
expenses" and "used in evidence on the trial." The copies for
which costs are recoverable are those public records where a
certified copy must be used at trial; that is, where a party
cannot submit an original document because the original nmust
remain in public custody. This is presently covered in the
Oregon Evidence Code under Rule 1005, ORS 40.570:

"The contents of an official record or of a document
authorized to be recorded or filed and actually recorded or
filed, including data compilations in any form, if otherwise
admissible, may be proved by copy, certified as correct in
accordance with Rule 802 of this act."

Rule 803(8), ORS 40.460 of the Evidence Code makes such
documents admissible despite the hearsay rule and Rule 802 allows
for authentication by certificate. Under this interpretation,
only the cost of procuring certified copies of documents admitted
into evidence under these provisions of the Evidence Code would
be recoverable. This would not cover the pleadings referred to
by Mr. Baer. To make this clearer we might change the language
to say: ... the necessary expense of securing and copying any
public records admitted into evidence pursuant to Rule 1005 of
the Oregon Evidence Code.™

8. NONSTENOGRAPHIC DEPOSITIONS8. Thomas E. Cooney wrote to
the Council on March 28, 1991, suggesting that the provision
allowing for nonstenographic deposition by notice in 39 C(4) be
eliminated (attached as Exhibit 10). That provision was included
in the original ORCP and was adapted from the Uniform
Nonstenographic Deposition Act.

This is the first complaint we have received about abuse in
this area. The 1987 legislature amended ORCP 39 to add 39 I and
amended ORS 40.450 encouraging use of perpetuation depositions in
lieu of live testimony at trial. Presumably many of these
perpetuation depositions, which can be used where there is "undue
hardship" in production of the live witness, would be done on
videotape using the notice provided in ORCP 39 C(4).

The federal rules still do not allow nonstenographic
depositions without a court order. FRCP 30(b)(4) was amended in
1980 to add more detailed procedures for using such depositions.

9. 8IX-PERSON JURIES. Two bills were introduced in the
last legislative session to amend ORCP 56 and 57 and provide six-
person juries for all civil cases. A copy of HB 3842 is attached
as Exhibit 11. Another bill (HB 2885) was almost identical but
did not reduce the number of peremptory challenges. HB 2885
passed the house and died in the Senate Judiciary Committee. At
the direction of the Council, Ron Marceau wrote to committee
chairs in both the House and Senate and asked that action on
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adoption of six-person juries be deferred until the Council had
an opportunity to study the gquestion.

The desirability of adoption of a six-person jury rather
than a 12-person jury for circuit court civil cases is very
complex. The federal system and a number of states have
successfully shifted to six-person juries. Use of six-person
juries clearly would save some money. The legislative fiscal
office issued a statement estimating savings of $350,000 every
two years (attached as Exhibit 12). There have been a large
number of statistical and empirical studies done to determine the
effect of changing jury size, and there is substantial
disagreement in the conclusions reached among the reports of
these studies. The legislature did not have time to make a
systematic examination of the likely effect of the change other
than the cost savings. We need to determine the best way to do
this.

10. SERVICE OF SUMMONS AT EMPLOYER'S OFFICE. HB 3156
(attached as Exhibit 13) was introduced during the legislative
segssion to amend ORCP 7 D(2) (c) and allow service of summons by
leaving it at the office of an employer. At the direction of the
Council, Ron Marceau asked that the legislature defer any
consideration until the Council could study the matter. On that
understanding the bill was held by the House Judiciary Committee.
The Oregon Associatlion of Process Servers, which sponsored the
bill, has asked us to go ahead and consider the matter.

The problem with the original bill was that it literally
would allow service upon an employee by service at any office
maintained by his employer. The employer would become a general
agent for service of process for all employers. There may be
some value to service at an employer's office, if the employee
involved actually is based at or works out of or at that office.
It is also true that the existing language referring to a
defendant "maintaining" an office is ambiguous. If the Council
wishes to proceed with this, we need to work out some limiting
language.

11. INSURANCE FOR PROCESS SERVERE. The Association of
Process Servers also introduced HB 3155 that would have amended
ORCP 4 and required a $100,000 errors and admissions policy
before anyone could serve a summons. At Council direction, Ron
Marceau wrote the legislature and asked that no action be taken
pending review by the Council. The Process Servers again wish us
to consider the matter.

The original bill would have prohibited any service of
summons by clerks or employees of attorneys or by friends of poor
litigants. It also seemed more like a matter of licensing
professional process servers than a procedural consideration.

The Process Servers submitted an amended version of the bill,
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which took it out of the ORCP and put the requirement in an ORS
section. It also limited application to persons serving summons
for a fee {(a copy of the A~engrossed bill is attached as Exhibit
14). The bill still died in the House Judiciary Committee. T
believe the bar had some concerns about application to out-of-
state process servers.

12. ARIZONA RULE AMENDMENTS. On March 27, 1991, The Chief
Justice wrote to the Council sending along some information about
rule changes for the Arizona Rules of Civil procedure (attached
as Exhibit 15). The material sent included some changes for
appellate and local court rules that go beyond the areas of
Council interest. The material that describes adopted and
proposed changes to Arizona's general rules of civil procedure is
attached as Exhibit 16.

13. PLEADING MITIGATION OF DAMAGES AND AVOIDABLE
CONSEQUENCES AS AFFIRMATIVE DEFENSES. The Council received
letters from Henry Kantor dated May 6, 1991 (attached as Exhibit
17) and from Garry Kahn dated June 26, 1991 (attached as Exhibit
18) suggesting that a decision by the Court of Appeals in
Marcoulier v. Umsted should be changed by amending ORCP 19 B.

A copy of the applicable part of the Marcoulier opinion is
attached as Exhibit 19. It appears that the pleading burden
discussed was actually established in two pre~ORCP cases in 1963
and 1973. The Council would, however, have the authority to
change the burden of pleading if it wished.

14. SUMMONS WARNING. The State Bar Lawyer Referral
Committee is suggesting a change in the warning to defendants in

the summons which is required by ORCP 7 C(3). This was
transmitted to us by a letter from Ann Bartsch dated May 21, 1991
(attached as Exhibit 20). The idea apparently came from the New

Jersey summons form. Since the most useful thing in the summons
language is the suggestion that an attorney be contacted, this
may be a good idea. Are there other referral services that
should be mentioned? Should there be a specific reference to
legal aid? The New Jersey language has several numbers.

15. BIFURCATION OF ISSUES IN MALPRACTICE CASES. Thomas E.
Cooney wrote on May 22, 1991 suggesting that a special provision
be put in ORCP 53 B requiring bifurcation of the issue of
underlying liability in a legal malpractice case (attached as
Exhibit 21). Since this type of separate trial appears
authorized by the broad language of ORCP 53 B, what he is
suggesting is that this type of segregation be mandatory and not
at the trial judge's discretion. 1Is use of a separate trial in
the suggested instance so compelling that it deserves this
special treatment?
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16. FILING OF DISCOVERY DOCUMENTS. The Chief Justice
submitted a letter tc the Council dated July 29, 1991, with
attached memoranda from his clerk and a letter from David Jensen
(attached as Exhibit 22). Basically, the issue is the need and
desirability of filing requests to disclose, notices of
depositions, depositions, requests for production and inspection,
and requests for admissions. The Oregon Federal District Court
has a special local rule directing that this material not be
filed.

The law clerk memo ignores ORCP 9 C and D which govern the
guestion in Oregon. Under ORCP 9, notices of deposition and
requests for production and inspection are not filed, but any
other document served on an opponent must be filed. Under ORCP
39 G(2)m the transcript or recording of deposition is only filed
on request of a party. We might consider adding requests to
disclose to those items which should not be filed under 9 D. I
think regquests for admissions and responses should be in the
record. A party also should have the right to demand filing of a
deposition so that it can be used for summary judgment purposes.

FRM:gh
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October 3, 1991

Mr. Fredrick Merrill
Executive Director

Council on Court Procedures
University of Oregon

School of Law

Eugene, OR 97403

Dear Fred:

I am writing to suggest an amendment to ORCP 17.

I sit as a judge pro tempore in Multnomah County Circuit

. Court. Recently, I was assigned to hear a motion for summary
judgment filed by the plaintiff in an action to collect an
alleged debt of nearly $300,000, The motion was filed on
August 22, which meant the defendant's response was due on
September 11. See ORCP 47C. That date came and went without
the defendant filing a response or a motion for additional
time. ©On the eve of the hearing {September 30), the defendant
filed an opposing memorandum and an affidavit contravening the
plaintiff's affidavit. The papers were two weeks late and
deprived the plaintiff of its right to file a reply before the
hearing. :

At the hearing, plaintiff moved to strike the defendant's

memorandum and affidavit. I was tempted to grant the motion,
but didn't, because, if I 4id, it probalfly would have resulted
in a judgment against the defendant, since the plaintiff's

" motion would then be unopposed. I did not think it was fair
to impose that extreme sanction on the defendant because of
the mistake of his attorney. Accordingly, I denied the motion
to strike and instead postponed the hearing to allow the
plaintiff additional time to file a reply.

It occurred to me, however, that the defendant's lawyer
should not get off so lightly. He delayed the proceedings and

EXHIBIT 2 TO MINUTES OF COUNCIL
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wasted'my tlme and the tlme of the plaintlff's lawyer. :
Accordingly, I-informed. the parties that I would entertain a

orderlng the defendant's lawyer to reimburse the plalntlff for
any: expenses, including attorney fees, that it incurred in
preparing for the hearing, which, because of the late filing,
had.to be- continued. " But when I consulted the ORCP . I found

G uthorlty for such a sanctlon.;--

3 _Rule 17 authorlzes the court to lmpose sanc+1ons for
j:frlvolous pleadings, motions, and other papers. In the case I
4 am.describing, the defendant's papers were not frlvolous -
’they were 51mply unt1mely.,;;;i~- .

hewORCP are full of deadllnes for flllng pleadlngs,
motlons, and other papers. But, there are no sanctions for
missing those deadlines, except an order striking the paper,

: unjustified,}especial1y since the party's lawyer, as opposed -
1Jtc the'party“ltself is usually to blame.,,There is a need for
oA less -severe sanctlon.,;_ S _.‘2'13‘_,' :

In my v1ew, ORCP 17 shculd be amended to permlt sanctions

an.award of attorney fees, for untimely pleadings, motions, o
-and  papers, as well as frivolous pleadings, motlons, and other -
'paperS"'Untlmely papers may be just as vexatlous as. frlvolous.-f
papers - : - EE PRI L DLk

Thank you for your attentxon.-' _ .
R ””"15  ;;Very truly yours,“f_”g
-Thomas M. Chrlst‘:- ﬁglaﬁn;_ﬁ

??TMC-ack;J RRNE S
i(Dmctated‘but net read )

motion for sanctions against defense counsel. I had in mind G

which imay cost a party the case. That extreme sanction may be o

‘ito beimposed against a party or the party's lawyer, 1nclud1ng‘_f
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September 20, 1991

MEMORANDUM

TO: MEMBERS, COUNCIIL ON COURT PROCEDURES
FROM: Fred Merrill, Executive Director
RE: Matters held over from last biennium

The following is a brief description of matters that came up
near the end of 1990 and during the legislative session and were
deferred until this biennium. They are listed in chronological
order.

1. LIMITING SECRECY IN PERSONAL INJURY ACTIONS OR
SETTLEMENTS. This matter was raised by a letter from Bernie
Jolles, dated August 3, 1990 (attached as Exhibit 1). It was
also the subject of SB 579 (attached as Exhibit 2). Ron Marceau
wrote to the legislature and asked that they defer action on SB
579 because the Council had the matter scheduled for
consideration this biennium. The Senate Judiciary Committee took
no action on SB 579.

The issue is whether there should be any limit on court
authority to seal records in personal injury cases that might be
useful to other similarly situated plaintiffs or the public.
This would be most likely to arise in a products liability or
environmental contamination cases. If a plaintiff developed
strong information from examination of a defendant's records and
depositions of defendant's employees showing liability for a
defect in defendant's product sold to large numbers of people or
the existence of a hazardous condition affecting a large group,
the use of ORCP 36 C to impose secrecy on discovery information
or a secrecy condition in a settlement interest might not be in
the public interest.

Bernie Jolles' letter was directed to secrecy conditions in
settlement agreements and revealing information to the public.
-8B 579 related to secrecy in the discovery process and created a
limit on trial court power to control disclosure of discovery
results to similarly situated plaintiffs.

2. COSTS AND ATTORNEY FEES ON DISMISSAL. We received a
letter from B. Kevin Burgess, dated September 10, 1990 {attached
as Exhibit 3). He raises several guestions about the language in
ORCP 54 A(3). 1I believe that section was added in 1984 because
defendants were having some difficulty getting costs and
disbursements and attorney fees in voluntary dismissal

1
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situations. ORCP 68 B does allow the court to deny costs and
disbursements and attorney fees to the prevailing party, but does
not clearly indicate that the court could give them to the non-
prevailing party. It also was not clear that the defendant was
the prevailing party in a voluntary dismissal situation.

The issue presented to the Council by Mr. Burgess's letter
is whether any of the language in 54 A(3) is ambiguous and needs
clarification. The use of the word "“may" was intentional. If
the defendant is generally the prevailing party, the court still
should have the same discretion not to award costs and
disbursements and attorney fees to the prevailing party. For his
second question, I would assume one set of Ycircumstances"
indicating that a defendant would not be the prevailing party
would be a settlement situation where the dismissal is pursuant
to a settlement agreement. The existence of the circumstances
would probably be determined at a hearing on objection to a cost
bill under ORCP 68 C.

3. ATTORNEY FEES JUDGMENT. We received a letter from
Donald V. Reeder dated October 12, 1990, raising objections to
having a separate judgment for attorney fees (attached as Exhibit
4. At its meeting on November 19, 1990, the Council decided to
defer action on the matter until the next biennium. Mr. Reeder's
letter was actually an objection to the proposed amendments to
Rule 68 C, which the Council was considering at that time and
which were promulgated on December 1990 and go into effect on
January 1, 1992. Unless the Council wishes to reconsider its
revision of 68 C, the matter raised by Mr. Reeder has been
concluded.

4. WITHDRAWAL OF ATTORNEY. Peter J. Mozena wrote on
October 9, 1990 asking that the Council consider a rule governing
the procedure for withdrawal of attorneys and attaching a copy of
a California Rule (attached as Exhibit 5). Withdrawal from
employment is also regulated by DR 2-110 of the Revised Code of
Professional Responsibility (attached as Exhibit 6). The
disciplinary rule does not specify when permission is required or
cover the actual withdrawal procedure. The subject is not
covered in the federal rules or the general rules of procedure
for most states. It might be more appropriate to put it in the
Uniform Trial Court Rules.

5. OATHS FOR DEPOSITIONS BY TELEPHONE. KXeith Burns wrote
the Council on October 24, 1990 for the Oregon Court Reporters
Association (attached as Exhibit 7). Questions have apparently
arisen about court reporters administering ocaths for depositions
by telephone. He suggests adding a cross-~reference in ORS 39
C(7) to the oath procedure specified in ORCP 38 C.

I think the Council intended that the procedure for
administering cath would be one of the "conditions of taking

2
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testimony® designated in the court order under ORCP 37 C(7)
allowing a deposition by telephone. It was anticipation of
problems of this type that led the Council to require a court
order before a deposition could be taken by telephone. On the
other hand, the change suggested by Mr. Burns is relatively
simple and consistent with court control of the telephone
deposition. ORCP 38 states that the oath can be administered by
anyone the trial judge designates.

6. EXCLUSION OF WITNESSES AT DEPOSITION. Ron Marceau
passed along a guestion raised by a Bend judge by letter of
February 6, 1991 (attached as Exhibit 8). The Jjudge felt that
the ORCP did not clearly cover the exclusion of witnesses during
the deposition. ORCP 39 D provides for oral depositions that
"Examination and cross-examination of witnesses may proceed as
permitted at trial." I would interpret this as providing that
Rule 615 (ORS 40.385) of the Oregon Evidence Code and all other
Oregon Evidence Code provisions regulating examination of
witnesses at trial apply to the examination of a witness at
deposition. Rule 615 provides that at the reguest of a party the
court may order other witnesses excluded from the trial, except
(a) a party, (b) an officer or employee of a party which is not a
natural person designated as its representative, or (c¢) a person
whose presence i1s shown by a party to be essential to the
presentation of the party's cause (usually an expert).

The federal rules are slightly clearer. FRCP 30(c) says
"Examination and cross—examination of witnesses may proceed as
permitted at the trial under the provisions of the Federal Rules
of Evidence." We could change our rule to specifically refer to
the Oregon Rules of Evidence.

7. REQOVERY OF COST OF COPYING PUBLIC RECORDS. Peter E.
Baer wrote to the Chief Justice relating to the correct
interpretation of "the necessary expense of copying any public
record, book or document used in evidence on the trial" which is
listed as a recoverable cost and disbursement in ORCP 68 A(2).
Mr. Baer apparently felt that he should be allowed to recover the
cost of copies of pleadings and some other documents which he
submitted, but his claim was disallowed by a trial judge. The
Chief Justice passed the letter on to the Council (attached as
Exhibit 9).

The reference to public records copies as recoverable
disbursements was taken from the former statute governing costs
in legal actions, ORS 20.020. The language did not appear in the
Field Code and was not in the original 1853 Oregon Code. It was
added by Judge Deady in the 1862 revision of the civil code. &s
far as I can determine in a brief search, the language has never
been interpreted by the Oregon appellate courts.

£FX /-3



On its face, the key part of the language is "necessary
expenses" and "used in evidence on the trial." The copies for
which costs are recoverable are those public records where a
certified copy must be used at trial; that is, where a party
cannot submit an original document because the original must
remain in public custody. This is presently covered in the
Oregon Evidence Code under Rule 1005, ORS 40.570:

"The contents of an official record or of a document
authorized to be recorded or filed and actually recorded or
filed, including data compilations in any form, if otherwise
admissible, may be proved by copy, certified as correct in
accordance with Rule 802 of this act.®

Rule 803(8), ORS 40.460 of the Evidence Code makes such
documents admissible despite the hearsay rule and Rule 802 allows
for authentication by certificate. Under this interpretation,
only the cost of procuring certified copies of documents admitted
into evidence under these provisions of the Evidence Code would
be recoverable. This would not cover the pleadings referred to
by Mr. Baer. To make this clearer we might change the language
to say: "... the necessary expense of securing and copying any
public records admitted into evidence pursuant to Rule 1005 of
the Oregon Evidence Code."

8. NONSTENOGRAPHIC DEPOSITIONS. Thomas E. Cooney wrote to
the Council on March 28, 1991, suggesting that the provision
allowing for nonstenographic deposition by notice in 39 C(4) be
eliminated (attached as Exhibit 10). That provision was included
in the original ORCP and was adapted from the Uniform
Nonstenographic Deposition Act.

This is the first complaint we have received about abuse in
this area. The 1987 legislature amended ORCP 39 to add 39 I and
amended ORS 40.450 encouraging use of perpetuation depositions in
lieu of live testimony at trial. Presumably many of these
perpetuation depositions, which can be used where there is "undue
hardship" in production of the live witness, would be done on
videotape using the notice provided in ORCP 39 C(4).

The federal rules still do not allow nonstenographic
depositions without a court order. FRCP 30(b)(4) was amended in
1980 to add more detailed procedures for using such depositions.

9. SIX-PERSON JURIES. Two bills were introduced in the
last legislative session to amend ORCP 56 and 57 and provide six-
person juries for all civil cases. A copy of HB 3542 is attached
as Exhibit 11. Another bill (HB 2885) was almost identical but
did not reduce the number of peremptory challenges. HB 2885
passed the house and died in the Senate Judiciary Committee. At
the direction of the Council, Ron Marceau wrote to committee
chairs in both the House and Senate and asked that action on
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adoption of six-person juries be deferred until the Council had
an opportunity to study the guestion.

The desirability of adoption of a six-person jury rather
than a 12-person jury for circuit court civil cases is very
complex. The federal system and a number of states have
successfully shifted to six-person juries. Use of six-person
juries clearly would save some money. The legislative fiscal
office issued a statement estimating savings of $350,000 every
two years (attached as Exhibit 12)}. There have been a large
number of statistical and empirical studies done to determine the
effect of changing jury size, and there is substantial
disagreement in the conclusions reached among the reports of
these studies. The legislature did not have time to make a
systematic examination of the likely effect of the change other
than the cost savings. We need to determine the best way to do
this.

10. SERVICE OF SUMMONS AT EMPLOYER'SE OFFICE. HB 3156
(attached as Exhibit 13) was introduced during the legislative
session to amend ORCP 7 D(2)(c) and allow service of summons by
leaving it at the office of an employer. At the direction of the
Council, Ron Marceau asked that the legislature defer any
consideration until the Council could study the matter. On that
understanding the bill was held by the House Judiciary Committee.
The Oregon Association of Process Servers, which sponsored the
bill, has asked us to go ahead and consider the matter.

The problem with the original bill was that it literally
would allow service upon an employee by service at any office
maintained by his employer. The employer would become a general
agent for service of process for all employers. There may be
some value to service at an employer's office, if the employee
involved actually is based at or works out of or at that office.
It is also true that the existing language referring to a
defendant "maintaining” an office is ambiguous. If the Council
wishes to proceed with this, we need to work out some limiting
language.

11. INSURANCE FOR PROCESS SERVERS. The Association of
Process Servers also introduced HB 3155 that would have amended
ORCP 4 and required a $100,000 errors and admissions policy
before anyone could serve a summons. At Council direction, Ron
Marceau wrote the legislature and asked that no action be taken
pending review by the Council. The Process Servers again wish us
to consider the matter.

The original bill would have prohibited any service of
summons by clerks or employees of attorneys or by friends of poor
litigants. It also seemed more like a matter of licensing
professional process servers than a procedural consideration.

The Process Servers submitted an amended version of the bill,
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which took it out of the ORCP and put the requirement in an ORS
section. It also limited application to persons serving summons
for a fee (a copy of the A-engrossed bill is attached as Exhibit
14). The bill still died in the House Judiciary Committee. I
believe the bar had some concerns about application to out-of-
state process servers.

12. ARIZONA RULE AMENDMENTS. On March 27, 1991, The Chief
Justice wrote to the Council sending along some information about
rule changes for the Arizona Rules of Civil procedure (attached
as Exhibit 15). The material sent included some changes for
appellate and local court rules that go beyond the areas of
Council interest. The material that describes adopted and
proposed changes to Arizona'’s general rules of civil procedure is
attached as Exhibit 16.

13. PLEADING MITIGATION OF DAMAGES AND AVOIDABLE
CONSEQUENCES AS AFFIRMATIVE DEFENSES. The Council received
letters from Henry Kantor dated May 6, 1991 (attached as Exhibit
17) and from Garry Kahn dated June 26, 1991 (attached as Exhibit
18) suggesting that a decision by the Court of Appeals in
Marcoulier v. Umsted should be changed by amending ORCP 19 B.

A copy of the applicable part of the Marcoulier opinion is
attached as Exhibit 19, It appears that the pleading burden
discussed was actually established in two pre-ORCP cases in 1963
and 1973. The Council would, however, have the authority to
change the burden of pleading if it wished.

14. SUMMONS WARNING. The State Bar Lawyer Referral
Committee is suggesting a change in the warning to defendants in
the summons which is required by ORCP 7 C(3). This was
transmitted to us by a letter from Ann Bartsch dated May 21, 1991
(attached as Exhibit 20). The idea apparently came from the New
Jersey summons form. Since the most useful thing in the summons.
language is the suggestion that an attorney be contacted, this
may be a good idea. Are there other referral services that
should be mentioned? Should there be a specific reference to
legal aid? The New Jersey language has several numbers.

15. BIFURCATION OF ISSUES IN MALPRACTICE CASES. Thomas E.
Cooney wrote on May 22, 1991 suggesting that a special provision
be put in ORCP 53 B requiring bifurcation of the issue of
underlying liability in a legal malpractice case (attached as
Exhibit 21). Since this type of separate trial appears
authorized by the broad language of ORCP 53 B, what he is
suggesting is that this type of segregation be mandatory and not
at the trial judge's discretion. 1Is use of a separate trial in
the suggested instance so compelling that it deserves this
special treatment?

£y /- ¢C



16. FILING OF DISCOVERY DOCUMENTS. The Chief Justice
submitted a letter to the Council dated July 29, 1991, with
attached memoranda from his clerk and a letter from David Jensen
(attached as Exhibit 22). Basically, the issue is the need and
desirability of filing requests to disclose, notices of
depositions, depositions, requests for production and inspection,
and requests for admissions. The Oregon Federal District Court
has a special local rule directing that this material not be
filed.

The law clerk memc ignores ORCP 9 € and D which govern the
gquestion in Oregon. Under ORCP 9, notices of deposition and
requests for production and inspection are not filed, but any
other document served on an opponent must be filed. Under ORCP
39 G(2)m the transcript or recording of deposition is only filed
on request of a party. We might consider adding requests to
disclose to those items which should not be filed under 9 D. I
think requests for admissions and responses should be in the
record. A party also should have the right to demand filing of a
deposition so that it can be used for summary Jjudgment purposes.

FRM:gh
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JOLLES, SOKOL & BERNSTEIN, P.C.

RNARD JOLLES
LARRY N, SOKOL
‘HARLAN BERNSTEIN
MICHAEL T, GARONE
EVELYN CONROY SPARKS °
KARL G. ANUTA

® ALSO MEMBDER OF
WASHINGTON STATL Ban

ATTORNEYS AT LAW

221 SOUTHWESYT OAK STREET
PORTLAND, OREGON $7205.3781

o -

August 3, 1990

TELEPHONE
{803) 228.6474

FACSIMILE
(803) 228.0834

R. L. Marceau

Marceau, Karnopp, Petersen,
Noteboom & Hubel

1201 N.W. Wall Street, Suite 300

Bend, Oregon 97701-1936

1
Dear Ron:

Enclosed is a copy of a June 19, 1990, New York Times
article regarding procedural rules eliminating or lessening
secrecy in settling cases. I have been carrying this around in
my pocket for some time, However, I wonder if this is something
the Council on Court Procedures might want to look at in terms of
ORCP. A brief check of ORCP and UTCR reveals no rules on sealing
the records or secrecy in settling cases that I could find. I do
not know that secrecy in settlement is a problem in Oregon, and
I do note that Rule 36C permits the court to seal documents
produced in the course of discovery.

In any event, I thought I would bring this to the
attention of the Council to see whether anyone feels it is worth
consideration or discussion.

Yours very truly,

Bernard Jolles
BJ:wh
Enclosure(s)

cc: FPred R. Merrill
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By ELIZABETH KOLBERT
fperist s T New Yort Thew

ALBANY, June 18 ~ New York's
highest ranking judge is pressing the
court system he hesds to give the pub-
Ho greater sccess to tivil ooxsy seithe-
ments where there |8 evidence of dan-
gers rom consumer products, environ-
mental contamination of other haz-

openness, chading
srds. tpmmm Rwyers, argue that the pub-

Under curvemt practke, defendants
in these suils oflen make secrecy &
condithn of the settiement, arguing
thal it is DECESSATY 10 protect trade so-
crets.
+.1n seeking less secrecy in leu.\a-
ments, the Chiel Judge of New York,]
Soi Wachtier, is not alone.

- Similar Rule ia Texas and Florida

. The practice of seaiing count records
tn tases where public hazards may be
tavoived is coming increasingly uner
attack {n the nation as sn abuse of the
public court system. Recently Texas
and Florida adopted mle's"%ma B
et numnber of Court sellle-

ts that &re s¢
. In New YOk S0CH rules are under

conshaeration by the court's adminis-
trative board, made up of Judge
Wachtler and the presiding justicas of

detendant's right to privacy.

c;.'ﬁ'-'.'. :
1he state’s lmsmapamﬁ
the board agrees 10 the chenge in rules,
the matter goes (o the heven-tamber {12
Court of Appeals, preasded svir by
Judge Wachuer., “°°07
memwmmmmu
of greater most

i

" w) think that whes you have the

1HC's right 1o know often cutweighs the

wwnumepuwcuuthpmwm
and paying tor the court

Jgants,” Judge Wachter said in & rer
cent interview, “These iitigants should

your business.” **
Salety Insues Suggestod )
When the record of a settiement i8
sealed, the Chie! Judge continued, *No i,
ont knows whether we can really eat [
the fish out of the Hudson or buy G.E
tamers.

routine, and I think [t's high tme that

courts being used for redressing &f.’ - ..
making i available for private nu~ W

1ot then say 10 the public, ‘s none ol -

“Closing the record has become the | -

r

New

Continued on Page Al3, Column |

™ Contimued From Poge I,

L

umwerwhuherdnnmwbea
presumption of
~Nokting that new rules were ot only
i the drafting siage, Judige Wachtier
stopped short of advocating speciiic
changes. But in recent fetiers and in in-
rviews, he has indicated that he will
press for rules that make 1 more diffi-

cult for civil court recards to be sealed -
. cazes that could have inportant in-

plications for the public.

Belore new ruies can be adopled,
they must {irst be recommended by the
ftate's fivemember Administrative
Board of the Courtk. I the board so
dtis, public hearings sre thes held. The
final decision on the rules rests with
the seven members of the state's high-
et court, the Court of Appeals,

No refiable statictics exist oo how
many civil court setilements i New
York State are -ordersd seabed by -

York Judge Asks Less Secre

< radf un.-!

cy tn

-f--,- ‘

Chiel Judge Sol w.::x_hq -

-‘uee.tbeyu

cirts each year. Bul experis say it-
couid run weil into the thousands.
the 58,135 clvil ¢ased set 10 g0 to trinf
last year, mare than 35,000 were settied)
before & trisl was completed,

1t 1s not uncommon for court reconds
t& be sealed simpty because both par-

tes (o the se(iement agres to

many iswyers and judlchl o!lictl!l
say. The state's civi) Court dockets are
20 clogged, they say, that judges do not
want 10 encourage more triais by re-
;ecung the terms of settiements.

m‘{udges in New York are under- |y
vﬂd understatied.” said Bert Bau-
man, president-eiect of the New York
Sute Trial Lawyers Association, who
has been pressing lor adoption of new
rales. UiU's expedient 10 move theit
cases s fast ax they can. 1 two partie:

el

tween the Xerox Corporation andt »
Rochester tamily that contended it had
been made sick by poliution from the
company's plant there, Xerox agreed
10 & settlement with the lamily, with |
the stipulation that the court record be
kept secret, & condition that both e
family and the judge acoepted.
Questioning whether oe.her families
in the ares might also have been
harmed by the pollution, the Health D&Y
g&nmems of Monroe County and New

wu u\e{‘dmmm slate wmt
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&Muct Habilty committee ol &M me-
Ly Bar Asspcia

aigue thet the public is being denled
access 10 information that could be of
vital interesy,

*There 1d be no settiement in ex-
change for { promise of conf identialiy
in cases where there are harards”
said Mr. Bauman of the New York
Sune Trial Lawyers Association. *The
press and the people Bave » right 10 be
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b6th OREGON LEGISLATIVE ASSEMBLY-1981 Regular Session

Senate Bill 579

Sponsored by Senator KERANS; Senator L. 11ILL

SUMMARY

The loliowing sununary is not prepargd by the sponsors of the measure and is Aot a part of the body thereol subject
to consideration by the Legislative Assembly. It is an oditor's briel statement of the essential features of the
measure as introduced. .

Allows disclosure of muterials or infurmation produced during discovery related to personal in-
jury action or action for wrongful death to another attorney representing chent in similar or related
matter despite issuance of protective order. Requires notice 10 parties protected by order and op-
portunity 10 be heard. Requires court 1o allow disclosure except for good cause shown.  Applies
only to protective orders issucd on or afier effective date of Act.

A BILL FOR AN ACT
Relating to discovery; creating new provisions; and amending ORCP 38 C.
Be It Enacted by the People of the State of Oregon:
SECTION 1. ORCP 36 C. is amended 0 read:
C. Court order limiting extent of disclosure, -
C.(1) Upon motion by a party or by the person from whom discovery is sougit, and for good

cause shown, the court in which the action is pending may make any order which justice requires
o protect a party or person frotn annoyance, embarrassinent, oppression, or undue burden or ex-
pense, including one or more of the foliowing: (1) that the discovery not be had; (2} that the dis-
covery may be had only on specified terms and conditions, including a designation of the time or
place; (3) that the discovery may be had only by a method of discovery other than that selected by
the party seeking discovery; (4} that cesrtain matiers not be inquired into, or that the scope of the
discovery be limited 1o certain matters; (5) that discn.vcry be conducted with no one present except
persons designated by the court; (6) that a deposition alter being sealed be opened only by order of
the court; (7) that a trade secret or other confidential rescarch, development, or commercial infor
mation not be disclosed or be disclosed only in a designated way; (8) that the parties simultaneously
file specified documents or information enclosed in sealed envelopes 1o be opened as directed by the
court; or (9) that 10 prevent hardship the party reguesting discovery pay to the other parly reason-
able expenses incurred in attending the deposition or otherwise responding to the request for dis-
covery, '

Il 1the motion for a protective order is denied in whole or in part, the court may, on such terms
and conditions as are jusl, order that any parly or person provide or permit discovery. The pro-
visions of Rule 46 A.(4) apply to the award of expenses incurred in relation to the motion.

C.(2) A protective order issued under subsection (1) of this section to prevent disclosure
of materials or other information related to a personal injury action or action for wrongful,
death shall not prevent an attorney from "voluntnrily sharing such materials or information
with an attorney representing a client in a similar or related matter. Disclosure may only
be made by order of the court, after notice and an opportunity to be heard is afforded to the
parties or persons for whose benefit the protective order has been issued. Disclosure shall

be allowed by the court except for good cause shown by the parties or persons for whose

.

]

NOTE: Matter in bold lace sn #n amended section is new; matter (ualic and bracketed) 15 evisting law to be omutted
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benefit the protective order has heen issued. No order shall be issued allowing disclosure
unlegs the attorney receiving the material or information agrees in writing to be bound by
the terms of the protective order. The provisions of this subsection apply to protective or-
ders in all cases and is not limited to actions for personal injury or wrongfu! death.

SECTION 2. The amendments 1o ORCP 36 C. by section 1 of this Act shall apply only 1o pro-
tective orders issued on or alter the effective date of this Act.
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FRED MERRILL, EXECUTIVE DIRECTOR
COUNCIL ON COURT PROCEDURES
UNIVERSITY OF QOREGON

SCHOQL OF LAW

WNIVERSITY OF CREGON

EUGENE OR 97403

Re:

Dear Mr.

QRCE _54A02)

Merrill and Committee Members:

I would appreciate the Committee’s response to the following

l-

queries regarding ORCP 54 A{3):

Does the use of the word "may" give the court greater
discretion in awarding attorney fees when a c¢ase |is
dismissed pursuant to ORCP S54A(1l) than it otherwise

would have if judgment were entered after a contested
hearing; and '

What “gircumstances" Jjustify a determination that the
dismissed party is not a prevailing party, and may the
court conduct a mini-trial regarding substantive issues
in the case to make a determination concerning a
prevailing party.

Your prompt consideration is appreciated.

BXKB:sp

Sincerely,

ol L

B. Kevin Burgess

¥
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GI.ENN SITES & REEDER 0CT 151990
it - ATTORNEYS ATLAW -
‘ 406 F'dth Sucet, Madras, Oregon 977451632
' “Telephone: (503) 475-2272 ‘
| Fax: (503) 4753944 - s
“ BOYDOVERHULSE

1934 i4hh (Deceascd)

o - ] SUMNER C. RODAIGUEZ
Octaber 12, 1990 R oG

ce
q}au, Karnopp. et al
-8 §_;~N,W. Bond Street’

ting uf:on" jou:;f't‘:reselithtlm to the Bench Dar Commi'ttee, 1 wish to express my
in egnrds to your committee cons;dermg the two judgments ln a mw suit,

%ms that. in the past, when there have been changes l‘rom the court clerk's offices
ased, they are done in order to expedite their handling of the case load or to simplify
procedure, It has been my experience that there has been a continual tinkering with
gdgment rormat which creates more confusion and lost time than if we had kept itin
'3 [prm prior to the judgment summaries, Nevertheless, my biggest concern is that
Hl.it will expedite the handling of the judgments or simplify it so that the clerks
¢ the judgments, it appears that there will be yet another picce of paper that
_be filed with the clerk‘s office, that is, the second judgment for attorney

‘gh thts is'a smm matter compared to some of the other concerns regarding
ges in the Qregon- Rules of Clvil Procedure, it still ereates ndditional paperwork and
to-t.he clients that I represent whenaver another piece of paper needs to be filed
‘elerk'sioffice, 1t seems rather ridiculous to bill my client to prepare the
?ey:fees judgment in order to obtain his attorney fees from a third party. It would
miequally ridiculous to the person upon ‘whom the attorney fees are lavied If part of
gttorney fees billing would be preparing the attorney fees judgment. My belief is
“that’the less that is necessary to be filed with the clerk's office, the more expeditiously
:AD ,wiu tumdle their papemork and the !ess expenslve lt will be for the litigants to go

i, in general. please consider my request that the reduction in eourt mmgs be
goats or your committee. a

]
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8 & have baen ‘an Orggon attorney s:!.nce 1988, and a Washinqton
jattorney since .1977. also served on the washington State Bar
rRules CQm.i.t.tae. i :'f N .

o)

After ; di.scussing withdrawal wit:h the Oregon Bar Counsel’s

i office™and "George . Riemer, 'it ‘became clear. to' me thatr a rule
codifying withdrawal would ba” appmpriate. . When I talked to an

¥yagsistant bar:counsel, she was interested in the proced.ure that I

; ib d. t'.Mt existed i.x;_gla.sh.i.ngton, CR 71. . o .

;. -‘71 provides not:l.ca to ~a client and an Opportnni.ty to
object. .’ CRL7) provides oppasing counsel notice.  The rule also

: rovides a“tiling:.of record. -This rule also provides an automatic

; ,fg‘ ithdrawa.‘:. L£, .no: objection occcurs, thereby provj.ding cla::ity xo

: : J.t:hout a requxred hear::.ng. :

mendwadopt.ion of a rule s.i.:n.i,lar to CR 71. 'x‘hank you'w

Peterson, Supreme Cc)urt Justzce
George Ra.emer, Executj.ve Serv:.ces Dﬁ:ector, Oregon State Bar

s sxhir &

v . S Y
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EXECUTION

4 (u) Proceduro. ‘The procedure on execution, in proceedmgs sup-
‘ piemcnt.nry to and in aid of a judgment, and in proceedings on and in
1 - 'sid of execution shall be in accordance with the practice and procedure
1 .ofthe Smte as authorized in RCW 6.04, 6.08, 6.12, 6.18, 6.20, 6.24, 6.32,
. 5.36. and any other apphcab!e statutes,

(u) Suppiementui Proseedings. In md of the 3udment .or exe-

G\mon. the judgment creditor or his successor in interest when that
+ " interest appem ‘of record, may examine any person, including the judg-
" ment debtor. in the manner provided in these rules for taking deposi-

unm or in t.he manner p:ovxded by RCW 6.32.

© 0 Rmm

, Junaum POR SPECIFIC ACTS; vnsmcmu: L
If s Judgment du'ect.s a party to execute a conveyance of land or to

dglwer deeds or other documents or to perform any ather specific act
- and the party fails to comply within the time specified, the court may
. 2diregt the act to be done at the cost of the disobedient party by some

S _othar’ pcraou sppointed by the court and the act when so done has like

.

i -mtdaya pnor to the
T eytent of lia-

all de.emgd vmt.h- .

-+ Yeffect as-if ‘done by the party. On application of the party entitled to
‘- "performance, the clerk shall issue a writ of attachment or sequestration
_-* sgainst the property of the disobedient party to compel obedience to the
e Judgmnt. The court may also in Proper cases adjudge the party in con-
.-} . tempte If real or personal property is within the state, the court in lieu
*of directing a conveyance thereof may enter a judgment divesting the

‘title of any party and vesting it in-others and such judgment has the

eflect of a conveyance executed in duo form of law, When any order or

;udgment. is for the delivery of possession, the party in whose favor it is
'} entered is entitled to a wnt of execution or assistance upon application
dmgto » ".‘totheclerk. . ,

Rux.s n
* WITHDRAWAL BY ATTORNEY -

(a.) Withdrawal by Attorney. Service on an att.nmey who has

;ppgu-ed for a party in a civil proceeding shall be valid to the extent

perm;tt.ed by statute and rule 5(b) only until the attorney has with-
drawn in the manner provided in sections (b), (¢}, end (d). Nothing in
this rule defines the circumstances under which a withdrawal might be
denied by the court. : ¥

{b) Withdrawal by Order. A court appomted attorney may not
withdraw without an order of the court. The client of the withdrawing

-

-

S
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attorney must be given notice of the motion to wtt.hdrnw and the date
and place the motion will be heard.

(c) Withdrawal by Notice. Except as ‘provided in sectichs (b} .
and (d), an attorney may “’“hd“‘" b&' not.u:a in the manner prnvxded in .'".‘

this section.

.. (1) Notice of Intent ‘To Withdraw, Tho af.torney sha!l file and serve H
a Notice of Intent To Withdraw.on all other parties in the.proceeding. - | -

- ‘nﬁiceg bu;
: s(:ounael of-
' Ltﬁ eléss be

The notice shall specify a date when the attorney intends to withdraw, 1

which date shall be at lesst 10 days after the aervice of the Notics of
Intent To Withdraw. The notice shall include a statement that the .
withdrawal shall be effective without order of court unless. an -objection
.to the withdrawal is served upon the wnthdrawmg attornéy prior to the -
date set forth in the notice. If notice is given before trial, theé nokice:
shall include the date set for trial. The natice shall mclude ‘the names .
" and last known addresses of the persons represented by the withdrawiag: -
attorney, unless disclosure of the address ‘would violate the Rules of -
Professional Conduct, in which case thé sddress may be omitted. If the
address is omitted, the notice must contain a statement that after the
atiorney withdraws, and so long as the address of the thhdramng
attorney's client remains undisclosed and no new attornéy is dubsti- -
tuted, the client may be served by leavmg papers wath the clerk of t.he

court pursuant to rule 5(b)(1).

(2) Service on Client. Prior to service on other ps.rtxu. t.he Notu:e of e

Intent To Withdraw shall be served on the persons represented by the

withdrawing attorney or sent to them by certified mail, postage prepeid, -
to their last known mailing addreases. Proof of service or mailing shall .|
be filed, except that the address of the withdrawing attorney's client
may be omxtted under circumstances defmed by subsectmn (c)(l} of thlS

rule. :

(3) thhdruwal Without O&)ecnon. '!‘he mthdrawv.l shall be eﬂ'ec-'
tive, without order of court and without the service and ﬁlmg of any
additional papers, on the date designated in the Notice of Intent To - .( ;
Withdraw, unless & written objection to the withdrawal i sérved by a . | s 0-] y
party on the withdrawing attorney prior to the duté’ specnﬁed as the dny A B X (7):Pol
of withdrawal in the Notics of Iritent To Withdraw.. = . . B 08;

(&) Effect of Objection. If a timely written ob;ect:dn :s served w1th
drawal may be obtained only by order of the court.. . '

(d) Withdrawal and Substitution. Except as provxded in sectmn
(b), an attorney may withdraw if a nuw attornay.is substituted by filing
and serving & Notice of Withdrawal and Substitution, The notica shall -

—%-NS;
e
-
|73

include a statement of the dute on which the withdrawul -and substitu. .|

tion are effective and shall include the name, address, Washington State

Bar Association membership number, and signature of thé Withdrawing -

attorney and the substituted attorriey. If an attorney changes firms or

A
RN AEY) aaera i LN g
SR P T WL e i
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" offices, but another attorney in the previous firm or office will become
“ 7 counsel of record. a Nouce of Withdrawal and Suhst.ttunan shall never-
- .theim be ﬁled.

9. APPEALS
(RuLes 72-76)
< [Resenvep)

- 10. Surexnior CourTs aNp CLERKS
‘ {RuLEes 77-80)

. Rure 77
'SUPERIOR COURTS AND JUDICIAL OFFICERS

(a) Original Jurisdiction. [Reserved. See RCW 2.08.010.]
(b} Powers of Supenor Courts.
(1) Powers of Court in Conduct of Judicial Proceedings. [Reserved,
See RCW 2,28.010.]
(2) Punishment for Contempt. [Reserved. See RCW 2.28.020. }
3) Implied Powers. {Reserved. See RCW 2.28.150.}
(c) Powers of Judicial Officers.
1) Judge.t Distinguished From Court.. [Reserved. See RCW 2.28.
.050.]
F{(2) Jud&cml Oﬂicers Deﬁued—-When Disqualified. [Reserved. See
RCW 2.28.030.]
(3) Powers of Judicial Officers. [Reaerved. See RCW 2.28. 060.)
(4) Judicial Officer May Punish Ior Cantempt. [Reserved. See RCW
298,070, - .
(5) Powers of Judges of Supreme and Supenor Courts. [Reserved.
See RCW 2.28.080.}
. {6) Powers of Inferwr Judacm! Officers. [Reserved. See RCW 2.28-

.,ogu]

{n iners of Judge in Countxes of His District. [Reserved. See
RCW 2.08.190.]

-{8) Visiting Judges.

. (A) Asasignments.

(i) Visiting Judges at dxrectton of Governor. [Reserved. See RCW
2.08.140.}

(i) Visiting Judges at request of Judge or judges. [Reserved. See
RCW 2,08.140 and 2.08.150.)
- {iii) Court sdministrator——make recommendauons. [Reserved. See
RCW 2.56.030(3).}

EX o



(1) Bring a legal action, conduct a defense, or assert a position in
litigation, or otherwise have steps taken for the person,
merely for the purpose of harassing or maliciously injuring
any other person,

(2) Present a claim or defense in litigation that is not warranted
under existing law, unless it can be supported by pgood faith
argument for an extepsion, modification, or reversal' of existing
law.

DR 2-110 Withdrawal from Employment.
(A) Ingeneral,

(1) If permission for withdrawal from employment is required by
the rules of a tribupal, a lawyer shall not withdraw from
employment in a proceeding before that tribunal without its
permission.

(2) In any event, a lawyer shall not withdraw from employment

% until the lawyer has taken reasonable steps to avoid
foresecable prejudice to the rights of the lawyer's client,
including -giving due notice to the lawyer's client, allowing
time for employment of other counsel, delivering to the client
all papers and property to which the client is entitied, and

complying with applicable laws and rules. .

(3) A lawyer who withdraws from employment shall refund promptly
any part of a fee paid in advance that has not been earned.

(B) Mandatory withdrawal,

A lawyer representing a client before a tribupal, with its

permission if required by its rules, shall withdraw from employment,

and a lawyer representing a client in other matters shall withdraw
from employment, if:

(1) The lawyer knows or it is obvious that the lawyer's client is
bringing the legal action, conducting the defense, or asserting
a position in the litigation, or is otherwise having steps taken
for the client, merely for "the purpose of harassing or
maliciously injuring any other person.

(2) The lawyer knows or it is obvious that the lawyer's continued
employment will result in violation of a Disciplinary Rule.

(3) The 1lawyer's mental or physical condition renders it
unreasonably difficult for the lawyer to carry out the
employment effectively.

(4) The lawyer is discharged by the lawyer's client.

(C) Permissive withdrawal,

If DR 2-110(B) is not applicable, a lawyer may not request

permission to withdraw in matters pending before a tribunal, and

may not withdraw in other matters, unless such request or such
withdrawal is because:

(1) The lawyer's client:

(a) Insists upon presenting a claim or defense that is not
warranted under existing law and cannot be supported by
good faith argument for an extension, modification, or
reversal of existing law.

(b) Personally seeks to pursue an illegal course of conduct.

(c) Insists that the lawyer pursue a course of conduct that
is illegal or that is prohibited under these disciplinary
rules.

12788 Lchibir €
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(d) By other conduct renders it unreasonably difficult for the
~ lawyer to carry out the lawyer's employment effectively.

(e) Insists, in a matter not pending before a tribunal, that
the lawyer engage in conduct that is contrary to the
judgment and advice of the lawyer but not prohibited
under these disciplinary rules.

(f) After reasopable notice from the lawyer, fails to keep\an
:;greemeut or obligation to the lawyer as to expenses or
ees

(2) The lawyer's continned employment is likely to result in a
" violation of a Disciplinary Rule.

(3) The lawyer's inability to work with co-counsel indicates that
the best interests of the client likely will be served by

. withdrawal,

(4) The lawyer's mental or physical condition renders it difficult
for the lawyer to carry out the employment effectively.

(5 The dawyer s client knowingly and freely asseats to

‘termination of the lawyer's employment. -

(6) The lawyer believes in good faith, in a proceeding pending
before a  tribupal, that the tribunal will find the existence of
other good cause for withdrawal,

ad

12/88
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= :ofessor Fredar&c R. He:rill
: ;rector, Oregon Counc;l on..
Court:Procedures
;vers;ty4of Oregon
‘School of . Law o o
e OR 97403 L SR -

'ﬁ"prea n :The O:egon CQurt Reporters Ansocxat;on.‘ The members
CLof i this orqanxzatxon ‘are both the cff;cxal reporters and the
reelance reporters.-¢_; P = e .

34 problem that has arisen over tha years was the authorxty of court

“reporters to administer the oath upon taking depositions. This is

sually taken- care of by stipulation or the fact that the court

ffeporter was ‘a notary publxc and had the author;ty to g;ve oaths
er’ ORS 44 320. :

!*“‘gthe 1989 aesaxon of the 1egxalature that statute was amended to
.J%}nclude"Certxfxgd Shorthand Reporters as those who could take

rcblem arxses under telephone depositions provxded for in ORCP
9.G, (7) which provides” for telephone depositions. While again
his is generally taken care of by stipulation and with the new ORS
2320, ! Wheniit involves a deposition being taken in Oregon with
pne of: ha parties bexng represented by an out-of-state attorney
: qnestions scmetimes arises. ™ Thera isn’'t any place in the
'erprxed Court Reporters statute that discusses ocaths because they

belxeve a very sxmple vay to resolve any problem in the minds of
jattorngys ‘who' arg partxcxpatlng in a deposition in this state while
ﬂ*they are pract;c;ng in another: state, would be an amendment to :
%39 "C.(7) 'by. adding’ the following:  “"The deposition shall be
eceded by an oath or: aff;rmat;on as provided in Rule 38 A. =~

df
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Perhaps at you: convem.ence you could give me a call on this
mat.t.er. wh:.ch X would apprec:.at.e.-
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Horald ).. Marceae
Da-gvis €. Karnopp
Jamses B, Petersen
Fames 1), Noteboom
Denais f, Hubed ™
s B, Hansen”

" S sdmintesd in Washingon
“ T Abar dedmitent in Arka o

* 0 Abaa ainriited i Catiboraiy
+11M dn Taxstion

February 6, 19%1

Fred Merrill
University of Oregon
School of Law
Eugene, Oregon 97403

Deaf Fred:

Here is a possible future agenda item:

Mzuceau

Noteboom&Hubel

ATTORNEYS ATEAW

Riverpointe One
1201 N, Wall Spreet, Suite 300
Berxl. Oregon $7701-1936
(503} 382-311

Howard G. Armet®®
Thomas | Sayeg™**+
Rownald I, Roopne®"®

Jonathan G. Basham*

Christophor ¢, Eck
Neil 8. Bregenzer

Lyman . Johnsan
1L 1ORG)

FAX (S04) 38854 10

on2 of our local Circuit

Court Judges told me he is having a problem with attorneys who
insist that the deposition of a witness cannot be confined to the
witness, the parties and their attorneys. Evidently, some
attorneys believe that other witnesses can be present as well as
the parties and their attorneys. This Circuit Court Judge believes
this is also a problem in other parts of the state. Evidently,
the thought is that the statute which permits exclusion of
witnesses from the courtroom during trial is confined to trials,
and does not apply to depositions. This Circuit Court Judge points
out:that ORCP does not deal specifically with the guestion (I think
ORCP provides that parties can be present but probably does not say
whe cannot be present).

This Circuit Court Judge thought it might be easy to promulgate a

rule that would make it clear that non-parties can be excluded from
depositions. Any thoughts on this?

Sén}erzp

RILM: bdl

Z08met It

ol

é’xk)/‘éﬁ’ &g



Peter E. Baer, P.C. March 7, 1991

Attorney-at-Law
838 N.E. 10th |
Gresham, Oregon 97030 Re: ORCP -~ Rule 68

(503) 661-7995 I —

Chief Justice Peterson
Supreme Court Building
1163 State Street
Salem, Oregon 97310

necessary expense of copying of any public record, book or
document used as evidence on the trial."

To me, "any public record” would include the pleadings and other
documents required by the UTCR's to be submitted during the course
of a case. I have just had a Judge rule otherwise and disallow
all photocopying charges in the Cost Rill as I could not guickly
segregate out exhibits.

Your help clarifying this point will be appreciated.

jﬁf?“truly yours,,
-— .
/M\
/fPeter E. Baer

PEB/bjn [
PEB-ORCP.LET

19
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LAW QFFICES OF

COONEY, MOSCATO & CREW

) A PHOFESSIDNAL CORPORATION
e, E DAY

EONGE J GREGORES
. LSI1% nw FIFTH AVENUE, 51TE QPO G ,
Lol B BECK ) RAYIHOND F. MENSING. Jf
NAERIE L. BYERLY PORTLAND, ORROGON 07200 FRAIR A MOSCATO
TRYBAAS £. COONLY FAR IBOX) PEA-GI4D ROBCAT S rPERKINS®

trtenas . C DIONEY
MLTRIAEL O, CREW . FELEPHOAE (503) 247600
ETREY 5 EDENT
CEENTHIE K. ELKING

DERMAAH & SATHER
OYYEr R SHOPIL, T

~

OF COUNKEL
JOHII G MoLAUGHLIN
LEQUHARD D DUBOFF**

‘\March 28, 1991 ' *ALAO MEMBER

WASHINGTON BAR
SYALTLO MEMBER
HNEVE YOHR BAR

Mr. ﬁonald L.Marcean
Chalir

Council on Civil Procedure
~  University of Oregon

School of Law

Eugene, Oregon 97403

Re: ORCP 39C(4)

Dear Ron:

I continue to be concerned about ORCP 39C(4) and the
unrestricted use of video depositions, with a simple notice
request. Subjecting private litigants to the television camera
during a deposition is distracting and not necessary, and should
only be allowed for good cause. Some lawyers try to utilize the
camera as a device to fluster the witness, by having an operator
present to be constantly staring through the camera at the
witness, making them ever aware of its presence, or they try to

position it in such a way so that it's facing right at the
witness.

I think video depositions should be limited to certain
circumstances and that a showing should be required for the need
to take the deposition by video, as it was prior to the present
rule. The litigation process is scary enough for litigants
without adding to that, except in exceptional circumstance.

Imagine a child abuse claim or sexual harassment claim and the
impact of a video camera.

Sincerely,

COONEY, MOSCATO & CREW, PC

Thomas E. Cooney

TEC/alw
ce: OADC
Chief Justice Edwin J. Peterson

g
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66th OREGON LEGISLATIVE ASSEMBLY--1991 Regular Session

House Bill 3542

Sponsored by JOINT COMMITTEE ON WAYS AND MEANS

SUMMARY

The following summary is not prepared by the sponsors of the measure and is not & part of the body thereof subject
to consideration by the Legislative Assembly. It is an editor's briel statement of the essential features of the
measure as introduced.

Reduces number of jurors in circuit court civil cases from 12 to 6. Reduces number of
peremptory challenges in those cases from three to two. Allows court to prescribe rules for exercise
of peremptory challenges.

A BILL FOR AN ACT
Relating to circuit court juries; creating new provisions; and amending ORCP 56, 57 D and 59 G.
Be It Enacted by the People of the State of Oregon:
SECTION 1. ORCP 56 is amended to read: -
‘Trial by jury defined. A trial jury in the circuit court is a body of [12] six persons drawn as

provided in Rule 57. The parties may stipulate that a jury shall consist of.any number less than
[12] six or that a verdict or finding of a stated majority of the jurors shall be taken as the verdict
or finding of the jury.

SECTION 2, ORCP 57 D. is amended to read:

D. Challenges.

D.(1} Challenges for cause; prounds. Challenges for cause may be taken on any one or more of

the following grounds:

D.(1}a) The want of any qualifications prescribed by ORS 10.030 for a person eligible to act as
a juror. .

D.1)(b) The existence of a mental or physical defect which satisfies the court that the chal-
lenged person is incapable of performing the duties of a juror in the particular action without prej-
udice to the substantial rights of the challenging party.

D.{)(c) Consanguinity or affinity within the fourth degree 10 any party.

D.(1}(d) Standing in the relation of guardian and ward, physician and patient, master and serv-
ant, landlord and tenant, or debtor and creditor, to the adverse party; or being a member of the
family of, or a partner in business with, or in the employment lor wages of, or being an attorney for
or a client of, the adverse party; or being surety in the action called for trial, or otherwise, for the
adverse party.

D.(14e)} Having served as a juror on a previous trial in the same action, or in another action
between the same parties for the same cause of action, upon substantially the same facts or trans.
action. .

D.(1}(D) Interest on the part of the juror in the outcome of the action, or the principal question
involved therein.

D.(1Mg) Actual bias, which is the existence of a state of mind on the part of the juror, in refer-
ence to the action, or to either party, which satisfies the court, in the exercise of a sound discretion,
that the juror cannot try the issue impartially and withougprejudice to the substantial rights of the
party challenging. A challenge for actual bias may be taken for the cause mentioned in this para-

NOTE: Matter in bold face in an amended section is new; matter {italic and bracketed) is existing law to be omitted

ExhrbiT 1/
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HB 3542

graph, but on the trial of such challenge, although it should abpear that the juror challenged has
formed or expressed an opinion upon the merits of the cause from what the juror may have heard
or read, such opinion shali not of itself be sufficient to sustain the challenge, but the court must be
satisfied, from all the circumstances, that the juror cannot disregard such opinion and try the issue
impartially. -

D.(2) Peremptory challenges; number, A peremptory challenge is an objection to a jurer for

which no reason need be given, but upgn which the court shall exclude such juror. Either party shall
be entitled 10 [three] two peremptory challenges, and no more. Where there are multiple parties
plaintiff or defendant in the case or where cases have been consolidated for trial, the parties
plaintifl or defendant must join in the challenge and are limited to a total of |threel two peremptory
challenges, except the court, in its discretion and in the interest of justice, may allow any of the
parties, single or multiple, additional pecemptory challenges and permit them to be exercised sepa-
rately or jointly.

D.(3} Conduct of peremptory challenges. After the full number of jurors have been passed for

cause, peremptory challenges shall be conducted as follows, unless otherwise provided by court
rule: the plaintiff may challenge one and then the defendant may challenge one, and so alternating
until the perempiory challenges shall be exhausted. After each challenge, the panel shall be filled
and the additional juror passed for cause before another peremptory challenge shall be exercised,
and neither party is required to exercise a peremptory challenge uniess the full number of jurors
are in the jury box at the time. The reflusal to chalienge by either party in the order of alternation
shall not defeat the adverse party of such adverse party’s {ull number of challenges, and such refusal
by a party to exercise a challenge in proper turn shall conclude that party as to the jurors once
accepted by that party, and if that party's right of peremptory challenge be not exhausted, that
party’'s further challenges shall be confined, in that party’s proper turn, to such additiopal jurors
as may be called. The court may, for good cause shown, permit a challenge to be taken to any juror
before the jury is complét,ed and sworn, notwithstanding the juror challenged may have been

_ theretofore accepted, but nothing in this subsection shall be construed to increase the number of

peremptory challenges allowed.
SECTION 3. ORCP 59 G. is amended to read:
G. Return of jury verdict.

G.(1) Declaration of verdict, When the jurors have agreed upon their verdict, they shall be

conducted into court by the officer having them in charge. The court shall inquire whether they
have agreed upon their verdict. If the foreperson answers in the affirmative, it shall be read.
G.(2) Number of jurors concurring. In civil cases three-fourths of the jury may render a verdict.

If the jury consists of six persons, five jurors must agree on the verdict unless the parties
have stipulated to some other number under ORCP 56,
G.(3) Polling the jury. When the verdict is given, and before it is filed, the jury may be polled

on the request of a party, for which purpose each juror shall be asked whether it is his or her
verdict. If a less number of jurors answer in the affirmative than the number required to render a
verdict, the jury shall be sent out for further deliberations.

G.(4) Informal or insufficient verdict. If the verdict is informal or insulficient, it may be cor-

rected by the jury under the advice of the court, or the jury may be required to deliberate further.
G.(5) Completion of verdict; form and entry, When a verdict is given and is such as the court

may receive, the clerk shall file the verdict. Then the jury shall be discharged from the case.
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i SECTION 4. The amendments to ORCP 56, ORCP 57 D. and ORCP 59 G. by sections 1, 2 and
2 3 of this Act apply only 1o actions commenced on or afler the effective date of this Act.
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- MEABURE NUMBER: HB 3542
BTATUS: Original

SUBJECT: Reduces Circuit Court Civil Juries from 12 to 6 Persons
and Reduces Circuit Court Peremptory Challenges from 3 to 2
GOVERNMENT UNIT AFFECTED: Judicial Department

PREPARED BY: Robin LaMonte

REVIEWED BY: Sue Acuff

DATE: April 11, 1991 .
-/
, | 1991-93 1993-95
EFFECT ON EXPENDITURES: ,
Mandated Payments $(350,000) GF $(350,000)

GOVERNOR’S BUDGET: This measure is not included in the Governor’s
Fecommended budget. -7

COMMENTS :

This measure may reduce mandated payment (jury fee and mileage
expense) to the Judicial Department by reducing the number of
jurors in circuit court civil trials, and by reducing the number of
peremptory challenges.

The savings (cost avoidance) estimate above assumes:
* 1675 circuit court civil jury trlals a biennium, based on
1988 and 1989 statistics.
* An average cost per juror per day of $11.60 (statutorily set
at $10 per diem and $.08 per mile).
* The average panel size to select a 12 person jury, with 3
peremptory challenges for the plaintiff and defendant, is 27.
* The average panel size to select a 6 person jury, with 2
peremptory challenges for the plaintiff and defendant, will be
15.
* There are an average of 2 juror days per civil trial.

Based on these assumptions, there will be average savings the first
day of trial of $139.20 (%$11.60 x 12, which is the difference

-between 27 and 15 potential jurors). The average savings for the
second day and all subseguent days of trial will be $69.60 ($11.60

§ 6, which is the difference between a 12 person and a 6 person
ury)d.

There are factors which could affect the savings estimated above.
Examples include: Average trial costs are higher in counties where:
average juror mileage is higher; if the number of civil jury trials
in a biennium increases, total costs will increase. This is likely
to occur as 8 new judgeships will have bgen filled by the end of
Fiscal Year 1990/91; and some civil trials are more complex and
last longer than the average. Also, if the Judicial Department is
required to reduce the number of jury trials scheduled in order to
reduce other costs, estimated savings will be reduced.
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" Sponsored by COMMITTEE ON JUDICIARY

66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Session v

House Bill 3156

SUMMARY

.\'
The following sununary is not prepared by the sponsors of the measure and is not & part of the e body thereof subject
to consideration by the Legislative Assembly. It is an editor’s lmef statement of the essentiat lestures of the
measure as introduced.

Allpows service of summons to ‘be made at business office if person to be served is employee of
employer who maintains an office for conduct of business.

A BILL FOR AN ACT
Relating to service of summons; amending ORCP 7 D. B

‘Be It Enacted by the People 3¢ the State of Oregon:
SECTION 1. ORCP 7 D, as amended by promulgation on December 15, 1990, by the Council on -

Court Procedures and submitted to the Legisliative Assembly at its 1991 Regular Sesswn pursusmt.
to ORS 1.735, is amended to read: -

D. Manner of service.

D.(1) Notice required. Summons shall be served, either within or without this state, in any
manner reasonably calculated, under all the circumstances, to apprise the deferidant of the existence
and pendency of the action and to afford a reasonable opportunity to appear and defend. Summons
rmay be served in a manner specified in this rule or by any other rule or statute on the defendant

or upon an agent authorized by appointment or law to accept service of summons for the defendant.

Service may be made, subject to the restrictions and requirements of this rule, by the following °

methods: personal service of summons upon defendant or an agent of defendant authorized to receive
process; substituted service by leaving a copy of summons and complaint at a person’s dwelling
house or usual place of abode; office service by leaving with a person who is apparently in charge
of an office; gservice by mail; or, service by publication,
D.(2} Service methods. - o
D.(2Ka) Personal service. Personal service may be made by delivery of a true copy of the sum-
mons and a true copy of the complaint to the person to be served, "

D.(2{b) Substituted service. Substituted service may be made by delivering a true copy of the
summons and complaint at the dwelling house or usual place of abode of the person to be served,
to any person over 14 years of age residing in the dwelling house or usual place of abode of the
person to be served. Where substituted service is used, the plaintill, as soon as reasonably possible,
shall cause to be mailed a true copy of the summons and complaint to the defendant at defendant’s
dwelling house or usual place of abode, together with a statement of the date, time, and place at

which substituted service was made. For the purpose of computing any period of time prescribed or -

allowed by these rules, substituted service shall be complete upon such mailing. B v
D.{2)(c} Office service, If the person to be served maintains an office for the conduct of business,
or if the person is an employee of an employer that maintaing an office for the conduct of
business, office service may be made by leaving a true copy of the summons and complaint at such
office during normal working hours with the person who is apparently in charge. Where office ser-

KRR

.
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vice is used, the piaintifl, as soon as reasonably possible, shall cause to be mailed a true copy of the
summons and complaint to the defendant at the defendant's dwel!ing house or usual place of abode

or defendant’s place of business or such other place under the circumstances that is most reasonably

calculated to apprise the defendant of the existence and pendency of the action, tc;gether with a
statement of the date, lime, and place at which office service was made. For the purpose of com-
puting any period of time prescribed or allowed by these rules, office service shall be complete upon
such mailing. ~

D.(2Hd) Service by mail. Service by mail, when required or allowed by this rule, shall be made

by mailing a true copy of the summons and a true copy of the complaint to the defendant by certified '

or registered mail, return receipt requested. For the purpose of computing any period of time pre-
scribed or allowed by these rules, service by mail shall be complete three days after such mailing
if the address to which it was mailed is within this state and seven days after mailing if the address
to which it is mailed is oulside this state. ORI

D.3) Particular defendants. Service may be made upon specified defendants as follows: .«

D.(3(a) Individuals.

D.(3ali) Generally. Upon an individual defendant, by personal service upon such defendant or
an apent authorized by appointment or law to reccive service of summons or, il defendant personally
cannot be found at defendant’s dwelling house or usual place of abode, then by substituted service

or by office service upon such defendant or an agent authorized by -appointment or law to receive
service of summons,

D.(3)a)}ii) Minors. Upon a minor under the age of 14 years, by service in the b'manner specified
in subparagraph (i) of this paragraph upon such minor, and also upon such minor's father, mother,
conservator of the minor's estate, or guardian, or, if there be none, then upon any.person having the
care or control of the minor or with whom such minor resides, or in whose service such minor is
employed, or upen a guardian ad litem appointed pursuant to Rule 27 A.(2). : .

D.(3}aNiid) Incapacitated persons, Upon an incapacitated person as defined by ORS 126,003 (4),
by service in the manner specified in subparagraph (i) of this paragraph upon such person, and also
upon the conservator of such person's estate or guardian, t;r, if there be none, upon a guardian ad
litem appointed pursuant to Rule 27 B.(2),

D.(3){b} Corporations and limited partnerships. Upon a domestic or foreign corporation or lim-
ited partnership:

D.(3)b)i)} Primary service method. By personal service or office service upon a registered agent,
oflicer, director, general pariner, or managing agent of the corporation or limited partnership, or
by personal service upon any clerk on duty in the office of a registered agent.

D.(3Hb)ii) Alternatives. If a registered agent, officer, director, general partner, or managing
agent cannot be found in the county where the action is filed, the summons may be served: by
substituted service upon such registered agent, officer, director, general partner, or managing agent;
or by personal service on any clerk or apent of the corporation or limited partnership who may be
found in the county where the action is filed; or by mailing a copy of the summons and complaint
to the office of the registered agent or to the last repistered office of the corporation or limited
partnership, if any, as shown by the records on file in the office of the Corporation Commissioner
{Secretary of Slatel or, if the corporation or limited partnership is not authorized to transact busi-

ness in this state at the time of the transaction, event, or occurrente upon which the action is based

occurred, to the principal office or place of business of the gorporation or limited partnership, and
. %
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in any case to any address the use of which the plaintiff knows or, on the basis of reasonable in-
quiry, has reason to believe is most likely to result in actual notice. o b ‘

D.(3)(¢c) State. Upon the state, by personal service upon the Attorney General or by leaving a

copy ‘of the summons and complaint at the Attorney General's office with a deputy, assistant, or
clerk. s

D.(ﬁ)(d) Public bodies. Upon any county, incorporated city, schiool district, or other public cor- -

poration, commission, board or agency, by personal service or office service upon, dn officer, direc-
tor, managing agent, or attorney t_heréuf. ' ) Ch

D.(3)(e} General Partnerships. Upon any gcncraﬁ! partnerships by personal service upon a pariner

or any agent authorized by appointment or law to receive service of summons for the partnership. *

D.(31D Other unincorporated association subject to suit under a common name. Upon any other

unincorporated association subject to suit under a common name by personal service upon an offi-

_ ccr, managing agent, or agent authorized by appointment or faw to receive service of summons for

the unincorporated association. * ' o

D.(3Mg) Vessel owners and charterers. Upon any foreign steamship owner or steamship charterer

by personal service upon a vessel master in such owner's or charterer's employment or any agent
authorized by such owner or charterer to provide services to a vessel calling at a port in the State
of Oregon, or a port in the State of Washington on that portion of the Columbia River-forming a
common boundary with Oregon. . o T

D.(4) Particular actions involving motor vehicles, -t

D.{41a) Actions arising out of use of roads, highways, and streets; service by mail, o

D.(4)(a)i} In any action arising out of any accident, collision, or liability in which a motor ve-
hicle may be involved while being operated upon the roads, highways, and streets of this state, any
defendant who operated such motor vehicle, or caused such motor vehicle to be operated on the
defendant’s behall who cannot be served with summons by any method specified in subsection 7 D.(3)
of this rule may be served with summons by leaving one copy of the summons and complaint with
a fee of $12.50 in the Bands of the Administrator of the Motor Vehicles Division or in the Admin-
istrator's office or at any office the Administrator authorizes to accept summons or by mailing such
summons and complaint with a fee of $12.50 to the office of the Administrator of the Motor Vehicles
Division by registered or certlified mail, return receipt requested. The plaintiY shall cause to be
mailed by registered or certified mail, return receipt requested, a true copy of the summons and
complaint 1o the defendant at the address given by the defendant at the time of the accident or
collision that is the subject of the action, and al the most recent address as shown by the Motor
Vehicles Division's driver records, and at any other address of the defendant known to the plaintifl,
which might result in actual notice to the defendant. For purposes of computing any period of time
prescribed or allowed by these rules, service under this paragraph shall be complete upon the date
of the first mailing to the defendant. ’ '

D.(4){a)ii} The fee of $12.50 paid by the plaintill to the Administrator of the Motor Vehicles
Division shall be taxed as part of the costs il plaintiff prevails in the action. The Administrator of

the Motor Vehicles Division shall keep a record of all such summonses which shall show the day
of service. : S

D.(4){b) Notification of change of address. Every motorist or user of the roads, highways, and

streets of this state who, while operating a motor vehicle upon the roads, highways, or streets of

this state, is involved in any aceident, collision, or liability, shall forthwith notify the Administrator
. :&u
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of the Motor Vehicles Division of any change of such defendant’s address within three years after
such accident or collision.

D.(4){c) Default. No default shall be entered against any defendant served under this subsection

unless the plaintill submits an allidavit showing: S T

(i} That summons was served as provided in subparagraph D.(4)(ali} of this rule and all mmlmgs
to defendant required by subparagraph D.(4){a)i) of this rule have been made;and -~ . v

(i) Either, if the identity of defendant’s insurance carrier is known to the piain@ﬂ\or could be
determined from any records of the Motor Vehicles Division accessible to plaintiff, that the plaintiff

not less than 14 days prior to the application for defaull caused a copy of the sammons and com-

plaint to be mailed to such insurance carrier by registered or certificd mail, return receipt re-
quested, or that the defendant's insurance carrier is unknown; and

(ii}) That service of summons could not be had by any method specified in subsection 7 D.(3) of
this rule.

DA5) Service in foreign countrys When service is to be effected upon a party in a foreign coun.
try, it is also sufficient if service of summons is made in the manner prescribed by the law of the
foreign country for service in that country in its courts of general jurisdiction, or as directed by the
foreign authority in response to letlers rogatory, or as directed by order of the court. However, in
all cases such service shall be reasonably calculated to give actual notice. Ceel ot

D.(6} Court order for service; service by publicalion, o

D.(6)a) Court order for service by other methed. On motion upon a showing by-affidavit that
s'crvice cannot be made by any method otherwise specilied in these rules or other rule or statute,
the court, at its discretion, may order service by any method or combination of methods which under
the circumstances is most reasonably calculated to apprise the defendant of the existence and
pendency of the action, including but not limited to: publication of summons; mailing without publi-
cation to a specified post office address of defendant, return receipt requested, deliver to addressee

.only; or posting at specified locations. If servite is ordered by any manner other than publication,

the court may order a time for response. .. e e

D.(6}4b) Contents of published summons. In addition to the contents of a summons as ‘described
in section C. of this ruie, a published summons shall also contain a summary statement of the object
of the complaint and the demand for relief, and the notice required in subsection C.3) shall state:
“The ‘motion’ or ‘answer' {or ‘reply') must be given to the court clerk or administrator within 30
days of the date of first publication specified herein along with the required filing fee The pub-
lished summons shall also contain the date of the first publucahon of the summons. i

D.(6)(c) Where published. In order for publication shall direct ‘publication to be made in a
newspaper of general circulation in the county where the action is commenced or, if there is no such
newspaper, then in a newspaper to be designated as most likely to give notice to the person tc be
served. Such publication shall be four times in successive calendsr weeks.

D.{6){d) Mailing summons and complaint. Il service by publication is ordered and defendant's
post office address is known or can with reasonable diligence be ascertained, the plaintiff shall mail
a2 copy of the summons and complaint to the defendant. When the address of any defendant is not
known or cannot be ascertained upon diligent inguiry, a copy of the summons and complaint shall
be mailed to the defendant at defendant’s last known address. I plaintiff does not know and cannot

ascertain, upon diligent inquiry, the present or iast known address of the defendant, mailing & copy
of the summons and complaint is not required.
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D.(6){e} Unknown heirs or persons. If service cannot be made by another method described in

this section because defendants are unknown heirs or persons as described in sections I. and J. of
Rule 20, the action shall proceed against the unknown heirs or persons in the same manner as
against named defendants served by publicaiion and with like effect; and any such unknown heirs
or persons who have or claim any right, estate, lien, or interest in the property in controversy, at
the time of the commencement of the action, and served by publication, shall be bound and con-
cluded by the judgment in the action, if the same is in favor of the plaintifl, as effectively as if the
action was brought against such defendants by name. -

D.(6)) Defending before or after judgment. A defendant against whom publication is ordered or

such dgfendant's representatives, on application and sufficient cause shown, at any time before
judgment, shall be allowed to defend the action. A defendant against whom publication is ordered
or such defendant’s representatives may, upon good cause shown and upon such terms as may be
proper, be allowed to defend after judgment and within one year after entry of judgment. If the de.
fense is successful, and the judpment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to property sold upon execution issued on such
judgment, to a purchaser in good faith, shall not be affected thereby.

D.A7 -Defendant who cannot be served. A defendant cannot be served with summons by any
method specified in subsection 7 D.(3} of this rule if the plaintiff attemﬁted service of summons by
all of the methods specified in subsection 7 D.A3) .and was unable to complete service, or if the
plaintifl knew that service by such methods could not be accomplished.

ol
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66th OREGON LEGISLATIVE ASSEMBLY-1991 Regular Session

- A-Engrossed
House Bill 3155 -

Ordered by the House May 28
Including House Amendments dated May 28

Sponsored by COMMITTEE ON JUDICIARY

SUMMARY

« The f&lowing summary is not prepared by the sponsors of the measure and is not a part of the body thereof subject

to consideration by the Legisiative Assembly. It is an editor’s brief statement of the essential features of the
measure.

Prohibits service of summons by person other than sherifl, sheriff's deputy or employee of
attorney licensed by state uniess person files $100,000 certificate of errors and omissions insur-
ance with Secretary of State.

7 A BILL FOR AN ACT
Relating to service of summons; creating new provisions; amending ORS 180.260; and repealing
ORCP 7 E. | )
Be It Enacted by the People of the State of Oregon:

SECTION 1. (1) A summons may be served by any competent person 18 years of age or older
who is a resident of the state where service is made or of this state and is not a party to the action
nor an officer, director or employee of, nor attorney for, any party, corporate or otherwise. Com-
pensation to a sheriff or a sherifl’s deputy in this state who serves a summons shall be prescribed
by statute or rule. If any other person serves the summons, a reasonable fee may be paid for service.
This compensation shall be part of disbursements and shall be recovered as provided in ORCP 68.

{2} Notwithstanding subsection (1) of this.section. no person other than the sheriff, a sherifl's
deputy or the employee of an attorney licensed to practice law in this state shall serve a summons
for a fee unless the person has filed with the Secretary of State a curreat certificate of errors and
omissions insurance with limits of not less than $100,000 per occurrence from a company authorized
o do business in this state. .

SECTION 2. ORS 180.260 is amended to read:

180.260. {1) Notwithstanding [ORCP 7 E.] section 1 of this 1891 Act or any other law, em-
ployces and officers of the Department of Justice other than attorneys may serve summons, process
and other notice, including notices and findings of financial responsibility under ORS 416.415, in
litigation and other proceedings in which the state is interested. No employee or officer shall serve
process or other notice in any case or proceeding in which the employee or officer has a personal
interest or in which it reasonably may be anticipated that the employee or officer will be a material
witness.

{2} The authoriiy granted by subsection (1) of this section may be exercised only in, and within
reasonable proximity of, the regular business offices of the Department of Justice, or in situations
in which the immediate service of process is necessary to protect the legal interests of the state.

SECTION 3. ORCP 7 E. is repealed.
=

NOTE: Matter in bald face in an amended section is new; matter Jitalic and bracketed)] is existing law to be omitted.
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THE SUPREME COURT

Edwin J. Peterson
Chief Justice

1163 State Street
Salem, Oregon 97310
Telephone 378-5026
FAX (503)\373-751 6

~

March 27, 1991

Professor Fredric R. Merrill
Executive Director

Council on Court Procedures
University of Oregon

School of Law

Eugene OR 97403

Re: Arizona proposed civil rule changes

_ I was in Arizona earlier this year. A member of the
Ar'izona bar told me about some proposed changes in their civil
rules. I asked her to send me some information about it, and she
did so. With this letter I enclose portions of a publication
entitled "“TIrial Practice", published by the Trial Practice Section
of the State Bar of Arizona and portions of a CLE manual entitled
"Proposed Civil Rules Changes; Cure or Bane--You Decide".

\

I don‘*t know whether any of the proposed rule changes
would be of interest to the Council on Court Procedures, but on the
assunption that some of the suggestions might be of interest, I am
sending them to you.

Vefy truly yours,

L

Edwin J. Peterson
Chief Justice

EJP:Xxsb
Enclosures

cc w/encls: David V. Brewer
- Robert H. Fraser

Gy
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Recent Rule Changes

A variety of rule changes of significance
to the trial practitioner either have taken
effect or will take effect in the near future.
They include the following:

Arizona Rules of Civil Procedure

1. Effective September 1, 1890, Rule 8(h)
provides that no dolar amount is to be
alleged in a complaint, counterclaim, cross-
claim or third-party complaint unless the
claim is for a sum certain or a sum that can
be made certain by computation. The plead-
ing may coniain a statement that the mini-
mum jurisdictional amount for filing has
been satisfied.

2. Effective January 1, 1991, Rule 14(a)
obligates the person initiating a third-party
complaint to serve all previous pleadings
with the complaint or provide them to the
person served “promptly after service.”

8. Effective June 1, 1990, Rule 30(h)(1)
provides that notice of taking a deposition
on oral examination must be given to
parties at least ter days prior to the date of
the deposition.

4. Effective December 1, 1990, Rule
41(a)(1) provides that a stipulated dismissal,
which is necessary to voluntarily dismiss an
action after an answer or motion for
summary judgment has been served,
becomes effective upon entry of an order of
the court. This amendment conforms the
formal requirements and the effective date
of Rule 41(a) stipulated dismissals to those
of appealable orders under Rule 58(a).

5. Effective December 1, 1990, Rule
42(f)(1) will make several changes in the
current procedure ufilized for change of
Jjudge. After such date, a “Notice of Change
of Judge” must contain an avowal by the
party filing the Notice or by the attorney

“that the party has not previcusly been
granted a change as a matter of right in
that case. A copy of the Notice must be
served on the noticed judge. A Nofice is
ineffective if filed within three days of a
scheduled proceeding unless the parties
have received less than five days’ notice of
that proceeding. Waiver of the right to
change of judge will occur when a party

participat% “in any scheduled contest,ed.

matter in the case” or when the party

participates in “a scheduled pretrial hearing
or conference.”

6. Effective Octo"ber 4, 1890 but with a

comment peried expiring on December 24,
1990, Rule 55(bY(1) was changed on an
emergency basis to modify the default
procedure in legal separation, dissolution
and annulment cases. Default may be taken
on respondent’s failure to appear or by
agreement of the parties that the matter
may proceed as if by default. In default
cases, an appropriate decree may be entered
upon motion supported by affidavit,
1. The Rule 68 amendment effective May
1, 1990 reported in the Spring 1990 issue
has been changed by further amendment
effective September 1, 1990. Under the
modified rule, double costs will be
recoverable if the offeror obtains a judgment
“equal to, or more favorable to the offeror
than, the offer.”

Uniform Rules of Procedure
for Arbitration

8. Effective December 1, 1990, only 2
party who actually appears and participates
in the arbitration proceeding may take an
appeal from the arbitration award.

Rules of ti\ie‘ Supreme Court

9. Effective December 1, 1990, Rule
31(a)(4)(E) has been added to the Supreme
Court Rules. A corporate employer may be
represented by an officer or other duly
authorized agent of the corporation wheo is
not charging a fee for the representation in
any proceedings under Title 23, Chapter 2,
Article 10 of the Arizona Revised Statutes
(occupational safety and health proceed-
ings), before any administrative law judge of
the Industrial Commission of Arizona or
before any review board of the Arizona
Division of Occupational Safety and Health.

10. Effective December 1, 1990, new ER

3.1, Rule 42, has been substituted. While
not creating a mandatory duty, the Rule

ra—
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Draft of Rule Proposals

In March, 1930 the Supreme Court in
conjunction with the K State Bar of
-Arizona appointed the Special Bar Com-
mittee to Study Civil Litigation Abuse,
Cost and Delay. The Committee con-
sisted of Jawyers, judges, and administra-
tors representing all segments of the
Bar, private and public, as well as vari-
ous practice specialties and various re-
gions of the state,

The Committee was specifically
charged “with the task of studying prob-
lems pertaining to abuses and delays in
civil litigation and the cost of civil litiga-
tion."” The Committee was directed to
consider the recommendations made by
the Commission on the Courts. The
Committee was initially charged with
responding to the court within 80 days.

The Committee concluded, following

~any hours of study, that while the

merican jury system continues to be
the finest dispute resolution process in
the world, it is suffering from some
abuses, largely by practitioners, which
are causing unconscionable delays and
which are contributing to makmg the
system unaffordable to the average citi-
zen. The Corumnittee further concluded
that certain adjustments in the system
and the Arizona Rules of Civil Procedure
would tend to encourage less expensive

PREAMBLE

and more expeditious methods of resolu-
tion white preserving for our citizens the
ultimate right to trial by jury should
they so desire. The Committee further
conciuded that adjustments in the Rules
of Civil Procedure governing the court
system of this state could, when properly
administered by the judiciary, substan-
tially reduce the cost of the system to
the citizens. It is the fervent hope of the
Committee that these changes make the
judicial system in Arizona more efficient,

more expeditious, less expensive, and.

more available to all of the people.

In addressing concerns regarding the
rules which govern proceedings in the
courts of this state, it was the goal of the
Committee to provide a framework
which would allow sufficient discovery of
facts and information to avoid instances
of “litigation by ambush.” At the same
time the Committee recommended to
the Supreme Court rules which embody
& philosophy requiring, insofar as it is
practical, professionalism among counsel
with the ultimate goal of increasing
voluntary cooperation and exchange of
information. The Committee recognized
that the American jury system is ground-
ed in the adversary process. The philo-
sophy of the rules recommended to the
court proposes to limit the adversarial

H‘

nature of the proceedmgs to those greas
where there is a true and legitimate
dispute between the parties. The philo.
sophy of the rules will no longer tolerate
hostile, unprofessional, and unneces.
sarily adversarial conduct on the part of
the counsel. .

The Committee had no desire to
unduly limit formal discovery in these
cases where formal discovery was the
only reasonable and necessary means of
obtaining the required factual data. In
those cases, counsel are encouraged by
the philosophy of the rules to agree on
reasonable discovery. The courts are
encouraged to assist counsel in those
areas where they are unable to agree on
a reasonable and necessary discovery
path. The courts are, however, directed
to deal in a strong and forthright fash-
ion with discovery abuse and discovery
abusers. These rules provide the vehicle
by which such action can be taken.

Theultimate philosophy expressed by
these changes in the rules is to encour-
sge counsel to act as the professionals
they are and to recogmize the profes-
sional obligation to the public to con-
tinue the American jury system ss the
world’s greatest dispute resolution
device.

COMMENCEMENT OF ACTIONS; SERVICE OF PROCESS,
PLEADINGS, MOTIONS AND ORDERS

RULE 4. Process

(i« 1) {No change.l
i) '\ Sunimeng; §Ti e ﬂw
!_Sé’f‘vice. Ifsem . ‘{;Ilf R "M

seomplaint 4, gaot mad f)& < 'f '_* en

within 1207days %@g

uonmplmnt aﬁ‘a the pAILY, pn'viﬁqﬁrsgféo ]

uch mmwfwas a’equmzd m:qn

it the fodiat relos ges ‘also.consis-

o A Sy

wimhe philosaphy” ;

prent With :2. A S
‘_""j“ }’henewssigr.f ROIEH

RULE 6. Time
(a - ) [No change.]
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IV.

PRETRIAL PROCEDURES
RULE 186. docuimsontb-and--advance-rulinge-from
~ Pretrial Conferences; the-court—oa—the-admissibility—of-ow
Scheduling; Management denes;
{4)—tho—avoidance—ofunnocessary
{a) Pretrial Conferences; prool-and-ef-cumulative-evidoncs;

Objectives. {Neo change.]
{(b) Scheduling and Planmng

W,

hEnaive f?mt.na] Conferenqe“?nze;muxt« A

binr oy v ©

maﬁumnats ‘own, motion* schedule &
::Qopprehenswe Pretml Confereace.

A e e

+The Court ma anays

iy -;De:ermmeythe ‘additional *dis-
.-covery.to be undert.aken and a rx:hedu}e
themfor.;gfl‘ Mﬁde shall  incude

IR Tl it

S ‘additiohialidepositions;to Bé;y;aken {and

e

t.he txme for.takm same rei;uest.s for

[Comimittee Comment

mj;l_ml mu.rt wﬂl want to oons:der

Cexnetted; he,
(c) S“.bject to Be stcussed at
Pretrial Conferences. The—partici-

- AR

2\ Mw-"!!'
"ihenum erof

o0
Wjeaﬁgé}z
b 05

3?
S *‘”’%ﬁﬁw o
5l hd “ hw .
E%?Eg h*b; u\m- m‘g"

Er s
'% e

"“"ﬂi‘g ‘conference NG
zﬁxﬁ "N(}E;'e_aﬁay the

; inclu&mg "f]in%ér»q")‘ TRt :‘
E.Rule 16(f), against any; par:yﬁ;‘f; t
E:‘who-s-has‘—;_-,-engag‘ M— eas
i“groundless, . abuswe;mr,{obstmctmmst
- discovery. :
#6) Ehmlnate‘ inonanentqnous
5 clmms or. defensw.‘-
KN .Pe.rmlt theEmendmentsol the”
E-pleadings.
HB) e ASSISE: “édﬁ"gddenﬁﬁ?xﬁggﬂt’hose
L;znatt.em ot‘,factwhlch ¥ ’issue. 3
,H9).5:0btain r,stxpulatmns‘ﬁsféo”‘the
\.foundation or. admmmhx!.xtymf,m&ence.
1{10) .Determine ‘the ‘desxrabz'lny Sof
spemal .procedures for:management of
..the case.. L
:{11) Consider salternativesdispute
i resolutxon.
+(12) Determine whether time limits
ixin discovery rules. set,forth JAxisthe Uni-
i+“form ;Rules of; .P:actidemr@nml Rules

..

[(13) Detemnneé‘ gt.her R ule 326.1
fihis been sppropriatelycoraplied with by

iag,he parties. B
;(MLW gfmﬁ‘m aajdate *W &‘vtsettle-
men}—-ﬁ—mure?r rwih w&t fﬁs”a

etﬂementﬁ&%%%‘%mf&&%&

;,_Pract.me.‘

;(1'?) Make such ther%orders ss*the
urt deems approp

Dt

SUb @‘}‘the .
Conference;are ithin %the dis-.

£EX /(-3

41




etion-of-the cmlrt. AT of the jtems
assted may be t.hesubgect of dzscussmn or-
P‘the eoug‘f"maysadd oridierd from thase:

§ ! )

‘ﬁis(‘)(s)-shoma L R e ]
3 ' s .u\} h—-- (ba}('4)‘?lr ﬁ!&t"heu
1 fsﬁwnga &hegpow% i
T L ST
yogThE ":iﬁefééiﬂ m
i t%' expense,0fshe] tw'?!‘-mn“
. . - W' s .f

-.n.?e‘,&«,-.« cte

powgrmver
‘dzs en

L ST %,

IR ns(éjtmﬁs;nwndéh"tz Efoour.
1060

¥y axaal ‘é‘"‘"
.'lssud:‘are'bifurca

R »WMMM

iRule 16(c)(11)'is intended by the-
i Commxttee A0 sbe . & strong«suggestmn
ehat: t.he-eourt-explore the:possibility of
'altematwe &mput.ermolutmn‘indumng .

;Committee Comment

o “This* rule. expands ; “the" «sanctions
b nvmlable to the court for non-complmnce
mt.h‘ not .only t.he lettef ofithe auiebut:
t.he ,spirit. nf, the mle.'?ﬁ makm‘.i"imlﬁ bley:
wthc e st

hidiation e imaryfuiyiivisls:
{d) Final Pretrial Conference.
{No change.]
(e} Pretrial Orders. [No change.}
(f} Sanctions. If a party or attor-
ney fails to obey a scheduling or pretrial
order, or if no appearance is made on
behalf of a party at a scheduling or
pretrial conference, or if a party or
party's attorney is substantiaily unpre-
pared to participate in the conference, or
if a party or party’s attorney fails to
participate in good faith, the judge, upon
mouon or the judge’s own initiative, say
»shall Fekceht ivponi ) A EHowing, of.go0d’;
i }y;el make such orders with regard to
such conduct as are just, including,
among others, any of the orders pro-
vided in Rule 37(b)X2)(B), (C), or (D). In
lien of or in addition to any other sanc-
tion, the judge shall require the party, or
the attorney representing the party, or
both, to pay the reasonable expenses
incurred because of any noncompliance
~with this rule, including attorneys' fees,
~or 4payment%‘hf~‘an~a’s§€s‘§inent 15" ‘thé'ii‘;
&,‘derkjo"f the: -caurt,“-or’bcth, unless the

R tile
»\Qgectly% “the_party n
,h#é'%@ense’-’"Where"a‘lleor_ga\ oﬂ;mﬁﬁ%
T0e anciion: o eve%"“n 3 -
Ty A8 X0 qnten
eoom nse«an-\expense,‘éthat‘.k:anm‘ia

mt:’la'rk 6f~ the ‘oot r't.‘

x'é'éixired, dependmg upon | thé" circum-
¢8taﬂcm, tO hOl& an“mdenua’yt H:u: .. .
Bdetarine the sppropridinatine "

".t-he‘saqctmns ‘End whether‘the‘sanctid"ns

judge finds that the noncompliance was I"s’ﬁéhla enteréd against"ith "ﬁ)ﬁffy"
substantially justified, or that other oA or botbﬁéSee FROBInSGHTIA"
circumstances make an award of ex- *I-Iig'ﬁ"h“‘:w “ArizR622, 760! P.24 5622
penses unjust. L(App"“]ﬂ%&i)

V.

. | DEPOSITIONS AND DISCOVERY

RULE 26.
General Provisions
Governing Discovery

{a) Discovery Methods. [No
change.]

{b) DiscoveryScopeandLimits.
[No change.}

(1) In General. {No change.]

(2) Insurance Agreements. {No
change.]

(3) Trial Preparation; Mater-
ials. {No change.]

o, g v L k] R o el

fapiihitations and Discovery:

a4 ciises;
: ..Fﬁﬂeé ;wggﬂm& \
ity u%fathei.@{xggngrltulﬁw !"’E)’i 3
:‘}9_, -vq\ glv a«ls
clide relevant etg&enee-
P 'Q‘ -
ess ,pmentatmn‘,ol“

@ﬁ?'iﬁéﬁ%é‘é&“ﬁﬁﬁe-%
_'p sed; ule"éa(g) ;I'h

SRy ﬁ'ﬁ TR ..,ruinm,usﬁgﬁ 2
._-two e5'1s to nvmd‘un ecessary

3 et strongiy u:'g‘g:’
:tnal 3u'ages g0 eXAude testunony”f m
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‘ependent experts an both sides which
cumulative -except «in-.those circum--
i-stances 'where the .cause of,]usnce :dic-.
tes‘:to t.heaunntraxy ) _
S’ %em"eismogntent‘m prééluﬁe'wst--
L f’féwho}mraddmon‘w;;hmr-opmmn‘-

éeﬁh'a

n";"i"h‘»“" .gu-w-
Sk midmen

AT

'Rule

; e
A ‘“.; o L3 -.4-\3;_ T 2t
ﬁ { ﬁ»ﬁ%‘“ mgwh

aetenthm"ofgmultxple‘ inde-
p ‘9dent expext witnessés .tmd t.hedxsoov

msts assomateﬁ mth*hsnng mulnple
aumﬂatwe andependentseagperw Jas Wit
Thes ,d

2o 5 ey

L
te

‘any%hange in the present,rule regardmg

;*specially retained experts.

{(5) Non-Party at Fault. [No
change] '

(¢} Protective Orders. [No
change.}

(d) Sequence and Timing of
_ Discovery. {No change.}
(e} Supplementation of Re-
sonses. Except as provided in Rule
"f;{ia party who has responded to a
. quest for discovery that was complete
“when made is under no duty to supple-
ment the response to include informa-
tion thereafter acquired except as
follows: :
(1) [No change.]
(2) [No change]
(3) {No change.)

() Sigaing-of Discovery Re-
quests, Responses, and Objections
i andSanctions:The provisicas.eLRule
33a)-apply-to-overy requost-for-discov-
W&M@Mm
} Thi?%urtdshnﬁ'ﬁassesg‘ﬁeanrfappropnate
}ysa.nct.wn mdudmgqnxorder,;mder Rule;
;*16(£)xagainstiany§par5yfpr3atw‘ eywho
‘hasengagedinunressonable;groundless,

Labuive o £bM0M@n@&

{Commities Comment

hisfrie 5% _tendéd % 70) g‘gwcx:the
l etmrg{the 'authonty,to ctmn-anyparty
-cn(a'ttornqymho ‘has.pngagedan unrea
E sonablg, gmnadiess; abusxve nr«obst.ruc—
onisticonduct ™ Itﬂs .mtended to“a}iow
the\ o ‘all of ‘the’ sarictions avaxlable
wle-16(f).sThe rule is:specifically
! Nexpmsly.:nge m%hli: cuurt

+ authority to deal with parties and attor--
,.neys ~whose sunprofessional .and ;unrea- .
+ sonableconduct bas resulted jn an shuse’,

isof the;discovery pyocess.
e JRULE26L
liPrompt Disclosure of Information .

s

Ra);smt)fwipisclosa.ﬁﬁcop&*

nsparty ghall:disclosein writing:ta;
kevermthm' ~pamnv
;(;Q ,;s 'I'he fa::t.ual basis of the‘giaxmcr

i ense. ] e event of: mult.:ple (:Ea}ms
for énsos fthe factusl hasis:forienchs
?;da.tm or.defense.’ -
t(2) --The }egal ut.lwmy ‘ipon ‘which "
i each clmm or: d&t‘ense is based prtmdmg,
# -where hecessary for ) masonnble under~
standmg of. the daun or., dafense.t cx!;a- ;
“tions'of. legal oras¢ suthoyities,,
1(8)"The' names, - addrasses, ~sand
t.elephone;,numbem zof ﬂnyvmtne;sm
rwhom theé disclosing party expects to call
w78t trial with & designation of the subject,
- matters about which each witness might '
‘be called to testify.

:{4) .The names and addresses of all
persons whom the ‘party believes- may
~have knnwledge or information relevant
st0 the events,'transacuons, onoccur-r

Irences st.hatgave gise-to theac:nOn, and
:the nature of the knowledge or- informa:;
taon each.suchandmdual s belieyed to.
: POSSESS,
1(6).sThe pames and addresses of all

" persons:who -have. giveny-statements, .

~whether.written .or.recorded, signed.or.
- unsigned,.-and ;thex.custodian vof:sthe
..copies of those statmnents.

#46)+The. name:and address,of each:
person :whom theud:sclosmg puty £Xs
pectswcnllasan@xpeﬂwimessat tml,

ithe sub;e(x matterdn whmhdzhe expertis,.
-expected. w~mnfy;xhe sulbstanee of the .
}facts ant"l -opinionisito whxch,the expert:gi.
expectedzto itestify,on ‘39{,}119,
gmunds .for.eachmpmionﬁthe ;qughﬁcaq ¢
[{tinnsm{ethe mtnesa andme:pame‘aqg
laddressof, ;tb}}‘e‘cpsmﬂmn ngcopxe_gpf L any:
urepoxts fpmrmdxby e-experty .
K7 )?;l@ computation an"dthe;neasure
ofdamag 'i,ﬂie‘ge_d‘ the d;sclosmg '
gand ¥ the ,g“ﬂocum ntss (,.urﬁgﬁ mony.
|y whichi{suchicomputationzand seasire.
tare based: i
}(8);1;’1'11\9 Texistence, -location, ensto-
|-dian;and generﬂl d%mptmn 20f E
[ tangible evidence or rélevant documents
b that:the disclosing, party.pla 15 10.use at.

(5 + rti LS
{;trial'and felevant insutaicd dgrecmentsi:

rapee

(9) A list of the documents or, in
. the, case of volummous doaxmemary
meormatxon, 8. hst.. of, zhe uategones -of
documents, known by a@aﬂyﬁg,\exxst

oy

,Awhetherornot.h t.he ,pany‘ possession,

i, custody or; mni;roland:ql{ ik thdtparny
l,hehevesh;bay e:re} aut rh{h&ﬂp ::

PRy r ¥ g.« iy ‘,,,,,f?‘ub. j

mat:ter»of ggad.wn, 451;1(1

;ﬁppwsf@wmmwmtm o

the discov anf.admxss: le%dencei d_
s

i the date(s) upon which {h0s¢ fdocirents
sz will be made jorhave heen madgraval:

E address ,_'of .;.r,t.he mxst.odmn.:.:nf.t the
;E,document.
LA party who > Produces décuments for

LIy

Fir mspecuon shall produce. J,liemzas they

N L i

Commxttee Comment

“This new. ad(htlon. to -the ‘riles is
intended to require cooperation between
counsel in the handling of civil litigation.

+The Committee- has endeavored:to set
~forth. »thosegtems iof ;«mformauon;hmd
enden -t-whxch"\.shodd{.he hpromptly
v dxsclose& early,in the coirrse of litigation
"in_order.to, ayoid, unneeessmy@nd pro-
’ tracted dxscovexy as.well- as {0 encourage
.- early evaluation, assessment and possible
disposition of the lmgatlon Jbetween the
_parties.
.The spirit of the rule xsperhaps more
: .important _ than ‘the, ; %pmse.,\ : words
; -chosen. It i is the mt.ent of t.he Commmee
;- that there be a reasonable andjau' ‘dis-
| .closure of the items :set Jfo:th'an Rule
L 26.1;, and-thnt the, é:sd 5U of.a.hat
? mformauon bexeasonably@rempt%;}‘he
r. mt.em; of the Committee is o hatemewly
dlscuvered mformatxon m::lmnge& Awith
f reasana’ble .prompt.ness and t.o:preclude
;’a those,' att.orneys ;and :pgrties .who -inten-
% txona.uy withhold such’ informanan from

;,oﬁ'efmg ,,gwlabex_’*‘ A
i litigation.®

_)The Ct_)‘_mmm.ee ongmﬂl‘*v copsxdered

.mcludmg in Rule 26.’;‘&)45}&119 ;eqmre-

. ment for J:he disdosumjo 2 .in

wh:ch the expert),haﬁ testiﬁed witlxin ;he

[

‘tant in certam types of k h tiga "'Bn ‘and not
g:m others On ‘balance, tIwas; decided

L At eluran A gt e S R M Bl - -
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at its would be hurdensome 1o reqmm
«wdissinformation'in all: cases.

t(b) f’Txme for‘D;sglosure. A'Con:;

ey --

ke aired! 3" o “'(
%possiblev'iﬁth’imf,_

J(2) it ity y ?&‘z‘:‘iis‘s&;n BB A
E‘sxon {a)ishall b "thriiﬁ"‘“- B
ch "party’f’éhali«*ma]&i’additmnal‘wr:
: "'ded'aﬂ:sdosumm'hene\'fef‘)heﬁ?é’di‘n
Adifferenitinformation§is Faiscover edor:
revesled!"Suchndditional T Famiddsd:
Pidisclositres’ shall‘be; 8

x«en{ y Mthm".four-
Lwen ) vdays after

Ahe '&nformatmn 35

.mg pa.rty; 'but in.mo¥event »later« than
¥ sixty {60)~days” hefore &tgalﬂ except- by’
2 leave of-court.

~ ‘(3) WA} 32 -dzsdosum”:?shall “1’-iiié1:iiié :
mfomaﬁon*‘anﬂidntann‘#;he@

a5 t.hnt? 'hlch"
:learned for cqu.tred ed by
quxy’andunvestxganonﬂ

}Comii m&mt

¢ sure pursuant to this rule that the party’
f -or;attorney knew or. should have known
E iwas maccurate mdathereby ‘misleads an.

PV

g ecessagyin &stigat.i'o‘ 'oz:dmpovexinand
i "'f#rbembject%tﬁﬁmh" ‘appropriate”

P%ﬁponf’m_ t.mn%r on“,‘.th
byegard“to suchicondu ;
:**nludmg .any rof ;thé>orders; provided’sin
Q“’Rtﬂe‘;lﬁ(ﬂ

CommitieoLonunent

RULE 30.
Depositions
Upon: Oral Examination

{(a) When Depositions May Be
Taken. Aflor-cemmoncoment—of-the

cpposmg party toiengege:in:substantial .
; x'}nvestiganoa‘ or: dasmvery

5 'dudmg sattomeys’ifeestof: sguchimn:--

sanctlons' asithe; reourt fmay‘dxrect.‘ﬂfrar
3 ur Y i

: an order of the court following.a -Com-
i prehensive Pretrial Conference pursuant
tto;Riule 16.2.: ‘
(Iftheplanmﬁ' seeks to' ‘take : a depost»‘-.
Euon pnor.torthe expuatwnzofésﬂ‘ﬁa :

e Vo

nesses
L,x:may.b oompe!led by,subpoena’ns@ro-»
fvided in‘Rule 45.; e TS
e cdeposmon of o pm:son‘confmed

fmp anay-be taken only"by“leave of :
Foourt fion such ierms iasaihe ficourt
i prescribes.

P et gy
{Committee Comment.

'Rule 30(a) is intended to° address the
pmblem .of, overuse of expenswe ‘éand
. unnecessary depositions. The .m}.e. along
..with Rule 26.1 and Rule 16,3s. mtended :
i Lt0 : encourage volumary disclos
E-mforxnatlon between' theapa‘ztie% sds.
; funher.;ntended”towmq\ﬁmﬁsuagnm oy
Yamum: conmlt.at.ionhetwee >oul pnor‘ '

"F(c) @"ﬁxelusmns NUndmelosad\

vadenee.'ﬂn"vaddxtxdn't )
sﬂ!’i ‘;*"On’i‘:_‘ “- o ﬁo

sxgn..sﬂ
. ‘uf‘é;!

(E)EiMisle "ﬂing&l)xsclé&:ﬁe.ﬁ
TRatior f""whm “”‘*'_ff_dq-}

'."4 u.,féa-r..r*- '&ﬁrﬁ%{ﬁtbﬁ <=-'".'.ﬂ"ﬂ @
% P m&

utmnVN o other.ﬂepos;tx

L*except upon. {1) agreeme

y.i

uparty..mclu&mg deposmonsmkemunder
kRule 30(b)(6) and the depos;tmn@t |0y
dxsclased expert,’ without ,agreement or
sleave wof icourt. Any,other.-«deposmons
gmust, be; &aken .,enhercby..agreement -of
rthe pamﬁ,-upon mot.zon.of,the court,or .
o pursuant t0'an order.of; t,he murtfollow-
inga Coniprehensive Pretrial Conferes
Eunder Riile 36, Refusmg .to.a,greeygzh

"'takmg,;o nnbl _(d fhecessar “
‘. % e ' -
m&gﬂi

(b) Notice of Examination. [No
change.}

(1 - 7) {No change.]

{¢) Examination and Cross-
Examination; Record of Examina-
tion; Oath; Objections. Examination
and cross-examination of witnesses may
proceed as permitted at the trial under
the provisions of the Arizonas Rules of
Evidence. The examination shall com-
mence at the time and place specified in
the notice or within thirty minutes
thereafter. And, unless otherwise stipu- ‘
lated or ordered, will be continued on

- L




uccessive days, except Saturdays,
aundays and legal holidays, until
completed. Any party not present within
irty minutes following the time speci-
in the notice of taking deposition
waives any objection that the deposition
was taken without that party’s presence.
The officer before whom the deposition
is to be taken shall put the witness on
inden oath and shall personally, or by
someone acting under the officer’s direc-

tion and in the officer’s pr record
the testimony of the wntness.hf the,-f

4
12 g o h s T3 T
dJ

stenographumlly or recorded by any
other means ordered in accordance with
subdivision '(b){(4) of this rule. If re-
quested by one of the parties, the testi-
mony shall be transcnbed. If the tam
oDy s ':;ransc:ihed, the party not.u:mg
;the :ﬂeposmox; ;07 ;thé party musmg the

F AT

‘epogition fo bértaken shall be resporisi-:
lefpriliepostof the original transeript.’
All objections made at the time of
examination to the qualifications of
e officer taking the deposition, or to
the manner of taking it, or to the evi-
dence presented, or to the conduct of
any party, or any other objection to the
proceedings, shall be noted by the officer
upon the deposition. Evidence objected
to shall be taken subject to the objec-
. \"‘ f&h’m . \W"'a"‘;‘l." o o ek

é.m‘ﬁ;;maumng
8ga .;,__,anypmy or atwmey

o
£ g i

congiicts In lieu of participating in the
oral examination, parties may serve
written questions in a sealed envelopeon
the party taking the deposition and the
party teking the deposition shall trans-
mit them to the officer, who shall pro-
pound them to the witness and record
the answers verbatim.

(& BEGE R O e L6

Motion to Termmate or Limit

: upon .motion and a showing of good
..cause. The court shall imnpose sanctions

; pursuant, to Rule 26(f) for unreasonsble:

y conduct.

At any time during the taking of the
deposition, on motion of a party or of
the deponent and upon a showing that
the examination is being conducted in
bad faith or in such manner as unrea-
sonably to annoy, embarrass, or oppress
the deponent or party, the court in
which the action is pending or the court
in the county where the deposition is
being taken may order the officer con-
ducting the examination to cease forth-
with from taking the deposition, or may
limit the scope and manner of the taking
of the deposition as provided in Rule
26(c). If the order made terminates the
examination, it shall be resumed there-
afver only upon the order of the court in
whichk the action is pending. Upon de-
mand of the objecting party or deponent,
the taking of the deposition shall be
suspended for the time necessary to
make a motion for an order. The provi-
sions of Rule 37(a)(4) apply to the award
of expenses incurred in relation to the
motion.

{e) Submission to Witness;
Changes; Signing. [No change.]

(0D Certification and Filing by
Officer; Exhibits; Copies; Notice of
Filing; Preservation of Notes and
Tapes of Depositions. [No change.]

(g} Failure to Attend or to
Serve Subpoena; Expenses. [No
chanpe.]

(h) Depositions for Foreign
Jurisdiction. [No change.]

|Committee Comment.
EThis’rulefdin  confunction """‘irith"Rule

a) !
q;ositxons..l)eposmonsnrap
(4) N

on 'xnptﬂauon 40{%(' )
ixhan‘four&y:

e

m 2
: J,ret.na'.l Conference pursuant

P Bive
3 ;&&iﬂ; Ay ,P,rﬁg_rghe the; dime;

kATt w.z' ‘m
ded to,addrﬁsa,!.h ww«-—

eﬁ&h‘%lvesw sancblons‘p rsUANt;
rupon moﬁm?;

.- Hmits. . The | Commttee .intends . that

L -there be;, prof&smnnl ,cooperation be-
rtweenfmunsel.m regulatmg.;the neces.

h;saxy length a.nd :scope of. depositions.

- \RULE 32.
Use of Depositions in
Court Proceedings

(a) Use of Depositions. [Neo
change.]

{b) ObjectionstoAdmissibility.
{No change.]

{c} [Deleted] [No change.)

{d) Effect of Errors and Irregu-
larities in Depositions.

(1) As to Notice, [No change]

(2) As to Disqualification of
Officer, [No change.}

{3) As to Taking of Deposition.

(A) [No changel]

{B) Errors and irreqularities occur-
ring at the oral examination in the
manner of taking the depasition, in the
form of the questions or answers, in the
oath or affirmation, or in the conduct of
parties, and errors of any kind which
might be obviated, removed, or cureq if
promptly presented, are waived unless
seasonable objection thereto is made at
the taking of the deposition.

{C) Objections to the form of
written questions submitted under Rule
31 are waived unless served in writing
upon the party propounding them within
the time allowed for serving the succeed.
ing cross or other questions and within
5 days after service of the last questions
authorized.
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{4) As to Completion and
Return of Deposition. [No change.}

RULE 33.
Interrbgataries to Parties.
{No change.]

(a) Availability; Procedures for
Use. Any party may serve upon any
:her party written interrogatories to be
.aswered by the party served or, if the
party served is a public or private corpo-
ration or & partnership or association or
governmental agency, by any officer or
agent, who shall furnish such informa-
tion as is available to the party. Interrog-
atories may, without leave of court, be
served upon the plaintiff after com-
mencement of the action and upon any
other party with or after service of the
summons and complaint upon that
party.

Each interrogatory shall be answered
separately and fully in writing under
oath, unless it is objected to, in which
event the reasons for objection shall be
stated in lieu of an answer. The answers
are to be signed by the person making
them, and the objections signed by the
attorney making them. The party upon
whom the interrogatories have been
served shall serve a copy of the answers,
and objections if any, within 30}40, days
after service of the interrogatories, ex-
cept that a defendant may serve answers
or objections within 45 |0 days after
service of the summons and complaint

jpon that defendant. The court may
atlow a shorter or longer time. The party
submitting the interrogatories may move
for an order under Rule 37(a) with re-

,r rogat.on&s m mégm,:pra

spect to any objection to or failure to
answer an interrogatory.

(b) Scope; Use at Trial. [No
change.)

{c) Option to Produce Business
Records, [No change.)
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RULE 34.
Production of Documents and
Things and Entry Upon Land for
Inspection and Other Purposes .

{a) Scope, [No change.l
(b Procedure and Limitations.
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~ithin 30 days after the service of the
juest, except that a defendant may
serve a response within 45 days afler
ice of the summons and complaint
..:n that defendant, The court may
allow & shorter or longer time. The
response shall state, with respect to each
item or category, that inspection and
related activities will be permitted as
requested, unless the request is objected
to, in which event the reasons for objec-
tion shall be stated. If objection is made
to part of an item or category, the part
shsll be specified. The party submitting
the request may imove for an order
under Rule 37(a) with respect to any
objection to or other failure to respond
to the request or any part thereof, or
any feilure to permit inspection as
requested.

- A party who produces documents for
inspection shall produce them as they
are kept in the usual course of business
or shall organize and label them to cor-
respond with the categories in the
request.

(¢) Persons Not Parties.
change.}

[No

RULE 36,
Requests for Admission

{a) Reguest for Admission. [No
change.]
by sProcéduié, Bach r .req
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ursuan X _'-;
wlaz“Any.mtemga ries? \acmmpanymg
i requests shall be gigemed interrogatories-
¢ under Rule.88.4%
() Effect of Admission. {Renum-
bered - No change.]

RULE 43.
Witnesses, Evidence

(a) Definition of Witness. [No
change.)

ol s vy

(b) Affirmationin Lieu of Qath.
{No change.]

{c) Interpreters. [No change.}

(d) Kimitation on Examination
of Witness; Exeception., [No change.]

(e) [Deleted}. (No change.}

() Form and Admissibility of
Evidence, [No change.)

@), FMEGPIEEBEETITES Court
Eshall oty érxmté whmlon eudence o5 the
Eg;amg)ssue from more a0 ggg mdepgm;

dent“_mtmss ,per ‘;dee,""excépgguﬁéﬁ iy
homng_‘wgoo dcause.

(h} [Deleted). {No change]

{i) Evidence on Motions. [No
change.]

(i) [Renumbered], [No change.)

(k) Preservation of Court Re-
poriers’ Notes of Court Proceedings.

[No change.}
(CoRinittss Commient’

‘See theé Committee Comment to Rule
'16(c)(3) and Rule 26(b)(4).
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ANONALD ATCHISON
’ NRENCE BARON
JIEL €. DZIVBA
wOLORES EMPEY
NELSON R, HALL
DAVID A, HYTOWITT.
SJEFFREY 5. MUTNICK
ROBERY J. NEUBERGER
DAN O'LEARY
STEPHEN V. PIUCCH
FRANK POIZI
PETER W, PRESTON
RICHARD S. SPRINGER
JOMN 5, STONE
KEITH E. TICHENOR
ROBERT K, UDZIELA
DONALD R, WILSON

POZZI WILSON ATCHISON DO'LEARY & CONBQOY

ATTORNEYS AT LAW
l4vn FLOOR STANDARD PLAZA
1100 5.W. SIXTH AVENUE
PORTLAND, OREGON 97204
TELEPHONE (803) 226.3232
FAX 1503) 274.9487

OREGON WATS ¥ 1.800.452.2122 ~

‘May 6, 1991

Professor Fredric R. Merrill
Executive Director

Council on Court Procedures
University of Oregon School of Law
Eugene, OR 97403-1221

RE

Council on Court Procedures

Dear Fred:

OF CoOUNsEL
WM. A, GALBREATH
HENRY KANTOR

RAYMOND J. CONROY
L1930.1968)

PrILIP A, LEVIN
vig28.1887)

As a new matter to be considered at the next meeting of

the Council, whenever that is, we should take a look at

Marcoulier v. Umsted,

105 Or. App. 260 (1991},

from which a

petition for review has been filed but not yet ruled on as far

as I know.

pleaded affirmatively.

The court held that ORCP 19B does not require that
the defenses of mitigation and avoidable consegquences be
Assuming review is denied or the Court

of Appeals is affirmed, that seems inconsistent with what I
have understood the intent of the Council to be regarding the
pleading of affirmative defenses, so I think the Council should

consider explicitly overruling Marcoulier.

It would be helpful

to have your thoughts on this at whatever meeting this matter
gets raised.

HK:1b

ce: Mr.

Very truly yours,

Henry Kantor

Ronald L. Marceau

if
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KAHN & KAHN, P.C.

ATTORNEYS AT LAW
1020 TAYLOR BUILDING
SuiTe 800
1020 S. W, TAYLOR STREET
Garry L. Kaun ; PORTLAND, OREGON 97205-2585% . “TELEPHONE
StEveEN A. KaHN - Y (503) 2274488

June 25, 1991

&

Mr. Ronald L. Marceau

Chair, Council on Court Procedures
1201 N. W. Wall st., Suite 300
Bend, Oregon 97701

Re: Mitigation of Damages as Affirmative Defense
Marcoulier v, Umsted, 105 Or.App. 260 (1991)

Dear Ron:

In my opinion, the Council on Court Procedures should
consider a rule that would require the pleading of a mitigation
of damage c¢laim. In Marcoulier v, Umsted, 105 Or.App. 260
(1991), the Court holds that although the Defendant has the
burden of proof regarding mitigation of damages, it need not be
pleaded as an affirmative defense, I do not believe this is a
step in the right direction for "notice pleading."

I learned of this ruling while doing some research in a
case where the Defendant had pleaded that the Plaintiff was at
fault for a bike/truck collision in not wearing a bike helmet. I
moved to strike the defense on the grounds that if such evidence
was admissible at all, it would only be admissible on the issue
of mitigation of damages. Quite frankly, I do not believe it
should be admissible at all. 1In any event, the Court ruled that
the Motion to strike the defense would be allowed, but indicated
that the Defendant could prove that Plaintiff failed to wear a
bike helmet in mitigation of damages if they had evidence to
support such a claim. However, the Court specifically ruled on
the basis of Marcoulier that the Defendant would not be required
to plead the defense in mitigation of damages.

Think of the consequences of such a ruling. 1In my case,
the Defendant could have filed a general denial and at the time
of trial showed up with a biomedical/engineer expert to prove
that if the Plaintiff would have been wearing a bike helmet, his
damages would have been lessened, etc. According to Marcoulier
v. Umsted, such a claim could have been made without any notice
having been given to the Plaintiff about the Defendant's
intention to put on such evidence. -

'ﬁﬁ/ﬁ/'f“ /5



Mr. Ronald L. Marceau
.June 25, 1991
Page 2

LY

~—

~ There are many ,other examples I could cite where such an
"ambush®™ could occur. It seems to me that the better rule would
regquire the Defendant to plead affirmatively a mitigation of
damages defense.

Very truly yours,

S FAE.

Garry I/. Kahn
¥
GLK:de
¢c: Mr. Henry Kantor

Vice~Chair, Council on
Court Procedures

o
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" here s 105 Or App 260 (1991) 25

;s&ég.:tion 19B does not change the existing burden of plead-

; ?ﬁg,-" although some “specific affirmative defenses which do

ot appear in the federal rule but which are the subject of
QOregon cases are included.” Merrill, Oregon Rules of Civil
Procedure: 1990 Handbook 57. ORCP 19B does not affect the

- holdings in Zimmerman and Blair, and the trial judge erred by
excluding the evidence on the ground that he did.

As part of their second assignment, appellants also

contend that the court erred by denying their motion for a

. directed verdict, made on the ground that Umsted’s proof of

damages failed because there was no evidence of mitigation.

As the cases on which appellants rely make clear, Umsted had

_no burden of proof on mitigation. Hence, no directed verdict

should have been allowed against him on the ground that he
did not prove mitigation.

. In the same assignment, appellants also attempt to
challenge the court’s refusal to give an instruction on avoid-
ance of damages. Any such error in the jury instructions is
intertwined with the error in excluding the evidence and will
be curable on remand in the trial court. The Supreme Court’s
instructions in its remand to us do not affect the portions of
our earlier opinion relating to the other assignments of error,
-and we adhere to them.

Appellants argue that, because the error on the miti-
gation question goes to all of Umsted's compensatory
damages, a remand on all issues is necessary. They are not
correct. In the first place, we have affirmed the judgment for
Umsted in the partnership dissolution proceeding, and it is
not affected by our present disposition of the third-party
claim. On that claim, Umsted was awarded $100,060 damages
for lost future income and profits and $25,000 in punitive
damages. The mitigation/avoidable consequences defense can
relate directly only to the compensatory damages. Appellants
argue that the punitive damages award cannot stand in the
absence of an award of compensatory damages. Umsted takes
the opposite view, relying on Goodale v. Lachowski, 97 Or App
158, 775 P2d 888 (1989). We held there that proof of actual
harm, even in the absence of an award of actual damages, is

B

3 No substantive tegal questions concerning the defenses are before us, and we

oly no answers Lo any that might aclse on remand.
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5200 SW. Meadows Road, PO, Box 1689, Lake Oswego, Oregon97035-0889
(503) 620-0222 or WATS 1-800-452-8260, FAX: (503) 684-1366

&

May 21, 1991

Fredric R. Merrill

Council on Court Procedures
University of Oregon School of Law
Bugene, OR 97403

Dear Prof. Merrill:

Bob Oleson of the 0SB's Public Affairs program has asked me to forward a
copy of the enclosed material. The Bar's lLawyer Referral Committee is

proposing, as suggested in the attached letter, that ORCP 7C(3) be amended to
read as follows:

If you have questions, you should see an attoraey

immediately. If you need assistance in finding an
attorney, you may contact the Oregon State Bar's
Referral and Information Service at (503) 684-3763 or

(800) u452-7636.

Addition of the underlined language would provide individuals served
with process with timely and practical information. The OSB's Referral and
Information Service provides referrals not only to panel members of the Lawyer
Referral Service, but also to appropriate sources of free legal help (legal
aid and pro bono programs) in the caller's geographic area.

I would appreciate any comments you or the Council may have on this

proposal. Please feel free to contact me at extension 323 at the Oregon State
Bar Center.

Sincerely,

(A Agzied

Ann Bartsoh
Director of Member Services

AB:ab
co: Beb Oleson
lawyer Referral Committee

i g’#
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DAVIS WRIGHT TREMAINE

; ' Law Omces
" ‘ 2300 Fmsr IwrersTaTE Tower « 1300 SW Fist Avenue » Portiann, OR 97201-5682
{503) 241-2300 o
DuaNE A. BOSWORTH

April 10, 1991

Ms. Ann Bartsch

Oregon State Bar

P.0O. Box 1689

Lake Oswego, OR 97035
1

Dear Ann:

I recently came across this very interesting language in

a New Jersey summons. This would be an excellent project, in my

opinion, for both the Pro Bono Committee and the lLawyer Referral

' Committee. I <think . ORCP 7C(3) should be changed from its

‘ inadequate "If you have questions, you should see an attorney

immediately." I am sure there are many poor or unsophisticated

defendants who simply throw up their hands at that great bit of

advice, and who could really use, at that ve oint, some
telephone numbers. What do you think?

Very truly yours,

A
L4,

Duane A. Bosworth
DAB:1lla

Enc.

cc: Pro Bono Committee Members
[n:\dab\probono\8artschl.ttr}

Al

Fax: (503) 778-5299 - Tewex 185224 EX F0_ 2
ANG-IORAGE. ALASKA = BELLEVUE, WASHINGTON = Boisg, Ipatio « Los ANGELES, CALIFORNIA
RicHLAND, WASHINGTON » SEATTLE, WASHINGTON «» WasHincTon, D.C.



Attorney(s): JOHN M. MAROWSKI, ESQUIRE
Office Address & Tel. No.: 407 White Horse Pike, Oaklyn, New Jersey 08107

Attorney(s) for Plaintiff (s) (609) 858-0355
Plaintiff (s) SUPERIOR COURT
- OF NEW JERSEY

ACE PALLET CORPORATION
LAV DIVISION

¥

GLOUCESTER COUNTY
vs.

Defendant(s) Lo Docket No. 1-001630-90
o . DIAL~A-TRICK INC., et al
H CIVIL ACTION ‘
Sumnuns

The State of New Jevsep, to the Ybove Pamed Befendant(s): Dial-A~Truck,Inc. and DAT
Sexvices, Inc.

YOU ARE HEREBY SUMMONED in a Civil Action in the Superior Court of New Jersey, instituted by
the above named plaintiff(s), and required to serve upon the attorney(s) for the-plaintifi(s), whose name
and ajﬁ.e address appears above, an answer to the annexed complaint within {35 £8 days afier the
service of the summons and complaint upon you, exclusive of the dey of service If you fail to answer,
Judgment by default may be rendered against you for the relief demanded in the complaint. You shall
promptly file your answer and proof of service thereof in duplicate with the Clerk of the Superior Court,

. CN-971, Trenton, New Jersey 08625, in accordance with the rules of civil practice and procedure,

An individual who is unable to obtain an attorney may communicate with the New Jersey State
Bar Association by calling toll free 800-792-8815 (within New Jersey) or 609-394-1101 (from out of state). ﬁ.
You may also communicate with a Lawyer Referral Service or, if Yyou cannot aﬁord fo pay an attorney, call a
Legal Services Office. The phone numbers for the county in whwh is action is pending ave: Lawyer Referral

Service , Legal Services Ojﬁce . . Persons who
reside in New Jersey may also call tlmr county LawyerR oferral Service, ,
or Legal Services Office { é

’1'.' Acﬂ L————'

- Name of defendant to be served: Dial-A-Truck, Ipc. and DAT Services// Inc.
Address for service: 33 N.E. Middlefield Road, Portland, Orego

" Dated:; June 29, L1990 .
Y J(ﬂg-u. MAYSON frk of the Superior Court .

EX go0- 3



LAW OFFICES OF

COONEY, MOSCATO & CREW

A PROFESSIONAL CORPORATION

GEORGE J. GREGORES
-MK €. DAY 1BIS SW FIFTH AVENUE, SUITE 820

Lan #. BECHK RAYMOND F, MENSING, JR
BRUCE L. BYERLY : PORTLAND, OREGON 97201 FRANK A MOSCATO
e .
THOMAS £. COONEY FAX (BO3) 224-6740 ) ROBERT & Eﬁ:ansn
THOMAS M. COONEY DEBORAH L. SATHE
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Mr. Ronald Marceau, Chair

Council on Court Procedure

University of Oregon
School of Law

Eugene, Oregon 97403

RE: Bifurcation

Dear Ron:

ORCP 53 B. allows for bifurcation of trials. It has been
apparent to me that in legal malpractice cases where the doctrine
of a case within a case is involved, bifurcation would be the ideal
way of fairly determining whether or not there was any underlying
liability in the primary case, and also of shortening the trials
and cutting down some of the expense. I would therefore propose in
legal malpractice cases involving the case within a case doctrine,
that upon application of the defendant, the issues in the underly-
ing case shall be bifurcated from the issues involving the legal

malpractice.
Sincerely,
' COONEY, M?sq;xwo & CREW, P.C.
(O
Thomas E. Cooney
TEC/alw
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THE SUPREME COURT
Edwin J. Peterson
Chief Justice

1163 State Street
Satern, Oregon 87310
Te!epho{\e 378-6026
FAX(503) 373-7536

July 29, 1991

Fredric R. Merrill
School of Law
University of Oregon
Eugene OR 97403

William A. Gaylord, Chair

Uniform Trial Court Rules Committee
Gaylord & Eyerman

1400 SW Montgomery Street

Portland OR 97201

Re: Filing in court requests to disclose, notices of deposition,
depositions, reguests for admissions

I enclose two memoranda prepared by my clerk. I asked
my clerk to do this research following receipt of a letter from
David L. Jensen of Eugene. A copy of his letter also is
enclosed.

When I was practicing law, I came to the conclusion
that it was not necessary to file most depositions,
interrogatories, requests for production, requests for documents,
and requests for admissions. Perhaps we should have such a rule
in Oregon.

I submit these materials to you for whatever action you
wish to take.

Very truly yours, é% '

Edwin J. Peterson
Chief Justice

EJP:ksb
Enclosures

cc w/encls: David L. Jensen
cc: Colleen O'Brien

]
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MEMORANDUM

TO: JUDGE PETERSON |
FROM: COLLEEN ot
DATE: 3/11/91

RE: BUDGET SUGGESTIONS; Trial Court Record
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You inquired whether documents, such as notice of
depositions, request to produce, or regquest to admit, must be
filed. A review of the ORS, ORCP and UTCR leads to the

conclusion of yes and no.
t

The Trial Court File - ORS 18.335
A copy of ORS 18.335 is attached. The list of

documents that must be kept by the clerk is not comprehensive.

Included in the list of documents are “original documents" filed
with the court. "“Original documents" are defined.as (1) summons
and proof of service, (2) pleadings, (3) motions, (4) affidaviték
{(5) depositions, (6) stipulations, and (7) orders. This list is
not inclusive.

To determine what documents are "original documents"
that must be filed, the individual statutes must be consulted.
My examination of the statutes was fairly thorough and resulted

in the following.

Summons -~ ORCP 7

ORCP 7 F(1l) regquires the return of the summons to the

1
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clerk along with proof of service or mailing. Although
subsection (1) uses the word "return" rather than "file,"™ the two
appear to be synohymous given ORCP 7 F(4) ("If summons héé been
properly servéd, failure to make or file a proper proof of

service shall not affect the validity of the service").

Request to Disclose ~ ORCP 36 B(2)(b)

Interestingly, with regard to disclosure of insurance
agreements or policies, the rules provide that such disclosure
“shall be performe& as soon as practicable following the filing
of the complaint and the reguest to disclose." (Emphasis added.)
It is unclear whether "filing" modifies both "the complaint* and
"the request to disclose."

Because nowhere else in the ORCPs is it mentioned that
the request to disclose must be filed with the court, I read this
language as requiring disclosure soon after two events occur —-
(a) the filing of the complaint and (b) a request for disclosure

is made. Thus, the record need not contain requests for

disclosures.

Depositions
Notice of deposition - ORCP 39 C(5):

Notice to the party deponent must be accomplished in
the same manner as are requests for documents (QORCP 43).
Neither ORCP 43 or ORCP 39 expressly reqguires that the

‘notices be filed with the court clerk. Thus, the record
o
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need not contain notices of deposition.

Notice of depbsition upon written gquestions -~ ORCP 40 B

A copy of the notice and all questions served shall be
delivered to the desig;aﬁed officer. The officer shall be
responsible for filing the notice and questions “in the
mahner provided by Rule 392 D, F, and G. ORCP 39 G requires
filing only upon request of a party. Thus, the record must

contain the notice of deposition upon written gquestions only

if a party so reguests.

Transcript of deposition - ORCP 39 G
The transcript or recording of the deposition shall be
filed with the court where the action is pending on request

of any party. Thus, the record must contain the deposition

if a party so regquests.

Perpetuate testimony - ORCP 37 A(l) and 37 D

A person may file a petition with the court if they
desire to perpetuate testimony or to obtain discovery to
perpetuate evidence. (ORCP 37 A(1)). If such petition is
filed, any deposition taken under the rule shall be filed
"with the court where the petition is filed or the motion is
made. Thus, the record must contain depositions taken to

"perpetuate testimony."

idf
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Request for Admission — ORCP 45

There is no express reguirement that requests for
admissions be filed with the court. However, ORCP 45 F, \
pertaining to the number of requests for admissions that a party
may serve on an adverse pafﬁy, states that the maximum number of
30 may not be exceeded "unless the court otherwise orders for
good céuse shown after the proposed additional requests have been
filed." Thus, the record need not contain the first 30 requests
for admission. If the number of requests exceeds the maximum,
however all previous requests should be filed so the judge can
determine whether there is good cause to order the additional

requests.,

- A s D . WA D i RIS ey SATS s B g s gl A e A ik - b AL s Sl . L e A S S - — - — o A

The federal courts have dealt with unnecessary filings
in the Local Rules of Civil Practice for the United States
District Court. Rule 120-4 provides:

"(a) Depositions, Interrogatories, Requests for
Production or Inspection, Requests for Documents,
Requests for Admission, and answers and responses
thereto shall not be filed with the court. This rule
shall not preclude their use as exhibits or as evidence
on a motion or at trial.

"(b) During the pendency of any civil proceeding,
any person may, -with leave of court obtained after
notice served on all parties to the action, obtain a
copy of any deposition or discovery documents not on
file with the court upon payment of the expense of the

copy."

If you wish to model a proposed rule after Rule 120-4,
i

-y
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it will be necessary to amend several ORCPs. I suggest the UTCR

Committee first discuss and prepare language for a new rule, and
then draft proposed amendments to the relevant statutes.”

If you wish to see possible draft language at this

&=

time, please advise.

e
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MEMORANDUM

TO: JUDGE PETERSON

FROM: COLLEEN _ w
DATE: 4/8/91
RE: BUDGET SUGGESTIONS; Trial Court Record:

‘Necessary UTCR Amendments
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In my last memo to you regarding "budget cuts and the
triallcourt record" (attached} I explained that the stétutes do
not require the filing of the following documents except in
limjted circumstances: (1) request to disclose:; (2) notice of
deposition (except notice of deposition by written questions):

(3) transcript of deposition (except if party requests such
filing or depositions taken to "perpetuate testimony"): and (4)
request for admission (unless the requests exceed thirty).

You reguested that I look at the UTCRs and draft any changes that
may ‘be necessary to permit the "non-filing" of the above
'documents;

I see no obstacles in the current UTCRs (Oregon Advance
Sheets, Volume 11, 1990) to the adoption of a rule relieving the
parties from filing these documents with the court (and relieving
the court from placing and keeping these documents in the trial
court record). At first, I thought UTCR 2.090, Filings for
Consolidated Cases, may cause a problem. UTCR 2.090 requires

that "[a])ll pleadings, memoranda, and other documents applicable

to more than one file * * * be filed in each case." The key
¥
term, however, is "applicable." If "applicable" is intended in
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its broad sense, the documents listed above are obviously germane
and thus, must be filed. Considering the numerous documents that
are relevant to a case, it is doubtful that-"applicablgﬁ\carries
this meaning. *“Applicable" likely means “required." If so, the
documents listed above are, in most cases, not "applicable.™
You should also be alerted to UTCR 5.010, which
requirés attorneys in arbitration proceedings to confer on
motions made under ORCP 21, 23 and 36 - 46. Although ORCP 36
through 46 address our list of documents, the motions those ORCPs
refer to are those items that comprise the exceptions to the “no-
fil}ng presumption." Therefore, a new UTCR will have no effect
on UTCR 5.010 if the new UTCR discusses only the documents
currently not required to be filed by any rule or statute.
Below is my attempt at a proposed UTCR based on the US
Local Rule 120~4 (see 3/11/91 memo, attached, page 4-5). I
strongly advise that you take a close look at the proposal.
Remember, since I have never practiced I'm flying blind to what
really goes on in the trenches. At this point, however, I see no
reason to reinvent the rule and the following is basically Rule
120-4 with a few additions.
*(1) The following documents shall not be filed
with the court unless the statutes or UTCRs require
otherwise or the court directs that such documents be
filed:
{a) Request to disclose;
{b) Notice of deposition;
(¢} Transcript of deposition:; and
(@) Request for admission.
This rule shall not preclude the use gf such documents

2
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as exhibits or as evidence on a motion or at trial.

"(2) During the pendency of any civil proceeding,
any person may, with leave of the court, obtain a copy
of any deposition or discovery documents not on file
with the court upon payment of the expense of the copy.
The person requesting the copy(ies) must serve notice
on all the parties to the action before obtaining the
leave of the court.®

i
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